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CAPITAL the DEFENDER 


Proceedings of 


PROBATE and TRUST LAW DIVISIONS 


American Bar Association 
Seattle; September 6-7, 1948 


N exceptionally large number of attor- 
|. ioe and lawyer-trustmen attended the 
sessions of the Section of Real Property, 
Probate and Trust Law of the American 
Bar Association, held in Seattle on Septem- 
ber 6 and 7 as part of the association’s 71st 
annual convention. Presided over by Chair- 
man William H. Dillon of Chicago and the 
Divisional Directors, the meetings were 
highlighted by papers on: 

“Estate Planning under the New Tax 

Law” 

“Savings Bonds in Estate Planning” 

“Social Aspects of Estate Taxation” 

“Improving Probate Procedure” 

In addition to the reports of the stand- 
ing committees, the Section considered the 
proposed Uniform Auxiliary Administra- 
tion of Estates Act and voted to refer the 
matter to committee. Somewhat condensed 


EARL 8S. MacNEILL 
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RANK MERGERS and 


WALTER L. NOSSAMAN 


versions of this material are published 
herein, beginning at page 261. 

The newly elected officers of the Section 
and its component Divisions are: 
Chairman: Walter L. Nossaman, 

Angeles 
Vice-Chairman: Eugene 

Cleveland 
Secretary: Emerson R. Lewis, Chicago 
Asst. Sec.: P. Philip Lacovara, New York 
Representative to House of Delegates: 

William H. Dillon, Chicago 


Division Directors: 
Real Property: Abner H. Ferguson, 
Washington 
Probate: Henry B. Pflager, St. Louis 
Trust: Earl S. MacNeill, New York 
New Council Members: George L. DeLacy, 
Omaha, and Walter W. Land, New York 


Los 


S. Lindemann, 


EUGENE 8S. LINDEMANN 
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new, will not be viewed amicably by those 


CAPITAL the DEFENDER 


Industrial Investment as a National Protection 


Editorial 


HE battle of economic ideologies, of 

state vs. personal.control of the sources 
and distribution of production, shows no 
sign of abatement in the foreseeable fu- 
ture. Recent news disclosures of commu- 
nistic activity and penetration in strategic 
government and union posts intimates only 
in part the degree to which this conflict is 
being prosecuted internally as well as in- 
ternationally. 


In such a situation it is basically sound 
policy to take inventory of our “materiel,” 
the weak and strong points in our arsenal. 
Among the most valuable of our pro-assets 
in our national inventory is our Capital— 
in the form of the industrial plants which 
enabled us to attain a higher standard of 
peacetime living, and the greatest power 
of war-time defense. 


The average American can earn enough 
to buy a suit in less than one-fifteenth the 
time it takes a Russian. The American 
worker admittedly has better tools to pro- 
duce the suit or to produce the goods on 
which his earning power is based. While 
Russian factories are turning out one auto- 
mobile, the United States is turning out 
dozens, not because we have that many 
more employees doing the work but largely 
because we have far superior plant, tools 
and equipment. 


By the same token, American industry 
can outproduce any other nation in war 
materiel, as we have dramatically proved. 
Our mechanical leviathans, under the man- 
agement of privately-owned companies, 
with voluntarily provided capital accumu- 
lated through the years from the savings 
of millions of citizens, can equip an arm- 
ored division while the Commissars of so- 
cialized industry supply a corporal’s guard 
with Molotov cocktails. Exact figures are 
not available, but the dominant position of 
our mass-production is well known. 

The ranges of manual productivity are 
comparatively small; it is the provision of 
a greater quality and quantity of machines 
and power that have given us this great 
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creative and defensive advantage. The 
failure of our government to encourage the 
maintenance of that advantage by tax and 
other economic policies favorable to capi- 
tal formation and industrial investment 
will weaken our position both internation- 
ally and at home. And any impediments 
to adequate capitalization of private indus- 
try, whether by punitive law, wastefulness 
or destruction of investment incentive, will 
constitute a sabotage of our defense ma- 
chinery which may turn the tide in this 
ideological warfare. 


The Taxpayers’ Payroll 


HE Census Bureau reports that there 

is one person on the public payrolls for 
every nine employed in all other activities. 
The latest compilation, for April, showed 
5,900,000 men and women .in federal, state and 
local government positions out of the total 
58,330,000 jobholders in the United States. 

The number of governmental employees was 
only 138% less than the war-time high of 
6,800,000 while the payroll reached the highest 
in history; $1,228,500,000 for the month of 
April, or at the annual rate of nearly $16 
billion, well over one-tenth of the national total 
for all wage and salary payments. Later figures 
from the Civil Service Commission list 2,118,700 
civilians on the federal payroll alone, at the 
end of August, for an increase of 18,400 during 
the month. 

Average pay of men in government employ 
was $3,200 a year, according to the Census 
Bureau, comparing it with $2,600 average in 
other fields, but part-time work and other fac- 
tors make these figures misleading. The average 
weekly pay for factory workers ($51.68) is 
four dollars higher than that of government 
workers. 


TRUST FUNDS of Pennsylvania banks and trust 
companies equaled $3,151,621,376 on June 30, 
1948. This was an increase of $6,349,295 over 
the 1947 figure of $3,145,272,081, according to 
the August 3rd report of the Department of 
Banking. Corporate Trusts likewise rose 
$12,571,050 over the 1947 figure of $3,220,- 
864,174 to a new level of $3,233,435,224. 
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BANK MERGERS and 
TRUSTEESHIP 


OTH recent events and trends in oper- 
Batins conditions give weight to several 
considerations in the matter of bank con- 
solidations. Recent mergers have not been 
confined to any area or size of bank. Ab- 
sorption of large banks in New York, Phil- 
adelphia, Boston and other centers have 
been motivated in part by rising operating 
costs concurrent with credit restrictions 
and declining total income from invest- 
ments. 


A number of smaller or suburban banks 
have also been absorbed to provde more 
extensive or convenient branch facilities, 
in some instances belatedly taking advan- 
tage of county-wide or other branch bank- 
ing laws. Moderate sized banks in trading 
centers, besides Metropolitan banks, have 
been the principals in these consolidations. 


In the case of absorption of smaller out- 
lying banks with trust departments or 
powers, this has often provided not only an 
added source of new business for the central 
bank, but also a better and more rounded 
trust service to the communities now 
served by their branches. The provision of 
specialized facilities such as tax, invest- 
ment, estate planning, etc. has usually 
been impractical in the smaller towns, and 
little effort was expended to educate poten- 
tial customers. Readily accessible branches 
can provide the liaison for full fiduciary 
service in these communities. 


The considerable trend to absorption of 
banks with substantial trust business, how- 
ever, may have unfavorable or even harm- 
ful results, unless the absorbing institu- 
tion is willing to assume its moral as well 
as legal responsibilities. In a recent in- 
stance of outright purchase, for instance, 
the trust department of the purchased bank 
was left without a successor and forced to 
liquidate. 


Since many trust agreements do not pro- 
vide for automatic succession of the suc- 
cessor bank, and the liquidation and distri- 
bution of some estates may take years, the 
lack of automatic succession may be a hard- 
ship. Forcing of a final accounting of the 
old trustee, and of initial accounting by the 
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new, will not be viewed amicably by those 
who relied on the “continued existence of 
a chartered fiduciary,” where any of the 
cost falls on the estate or trust. 


If the hard-earned confidence of both 
customers and community is not to be seri- 
ously impaired, banks taking over others 
which have a trust department will have 
to be ready to take the poor with the good 
accounts and assume full responsibility by 
absorbing any extra costs occasioned to 
individual estates or trusts by such mergers. 


NEW LOOK at the 
“COMPETITION” 


HE president of one of America’s great 
ye made the unimaginative 
remark, during the last “retrenchment” 
era, that he could cut expenses by cutting 
out all advertising. The head of the com- 
pany’s advertising agency—also a nation- 
ally known author and erstwhile Congress- 
man—adroitly and properly corrected the 
president with the remark that he might cut 
out the part for which he paid to get across 
the facts of the company to the public, but 
he could not cut out the part created by 
the words and attitudes of his customers, 
neighbors and employees. 


The difference lay in the fact that 
through informative advertising and pub- 
licity, the company has a chance to tell 
its story. Take that away and the story 
would be whatever the competition wanted 
to say. In the old days, the competition was 
mostly from another company in the same 
trade, today it is mainly from false-front 
groups with economic pink-pills to peddle. 


Admittedly, advertising is only one of the 
main tools for creating public’ desire for 
goods or goals, but honestly and ably done 
it can be one of the most effective antidotes 
to the continual misrepresentations about 
our economic system. 


Bringing the old adage “Faint heart ne’er 
won fair lady” up-to-date, this well-known 
advertising executive further remarked 
that too many prosperous trustees of our 
corporate system lost faith when their 
efforts of a year failed to completely change 
the trend of thinking that a whole genera- 
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tion of political soothing-syrup had lulled 
into paternalism. “We must remember that 
we are talking, not to a sedentary audi- 
ence, but to a parade. There are no panaceas 
—every day must speak for itself.” 

Following such discerning observations, 
the audience of public relations officials 
might have expected a more constructive 
finale. 


Appreciation of long-term trends of so- 
cial an deconomic life, he urged as essen- 
tial to practical, long-range promotion 
plans. Unfortunate was his conclusion that 
the ultimate answer would be found in such 
pessimistic books as Ortega’s “Revolt of 
the Masses.” or under such titles as “Our 
Plundered Planet.” 


If we are to read books that will truly 
help set us on -the path to personal or na- 
tional advancement, we would do better to 
follow the procedure of the Great Books 

I | discussion clubs and the motto of John 
N Rhode Island, what- Paul Jones “We have only begun to fight.” 


ever your banking require- 


3 School for Trustmen 
ments, Industrial Trust 
THE THIRD ANNUAL THREE-WEEKS SESSION of 


Company with sixteen the school for trust development men, spon- 
sored by the Trust Division of the [Illinois 


state-wide offices is emi- Bankers Association, opened September 13, 
with a full roster of students from trust insti- 


nently qualified to be your tutions throughout the state, according to 
Harve H. Page, Second Vice President of the 

medium of service. Your Northern Trust Company and Chairman of the 
Division’s Committee on the School for Trust 

inquiries are invited. Development. Harold J. Clark, practicing Chi- 
cago attorney, was again coordinator of the 
school, which is run in cooperation with North- 
western University. 

The instructors of the school are drawn from 
the faculties of the Law School and the School 
of Commerce of Northwestern University and 
prominent Chicago attorneys, trust officers, in- 


surance men, accountants and businessmen who 
during the three-weeks course give the stu- 
dents intensive training in all matters pertain- 


ing to the conservation of estates in Illinois 


TRUST COMPA NY trust institutions. 


. Member of Federal Deposit Insurance Corporation | 


4 


Providence > Pewtucket * Apponaug * Bristol Trust CouNcIL oF Fort WortTH inaugurated 
| eS aes | its 1948-49 season on September 20 by featur- 
Four Providence Offices: Westminster St. * Atwells Ave. ing J. Paul Jackson of Robertson, Jackson, 
Elmwood * Washington Park j Payne & Lancaster, Dallas, who discussed “The 
Effect of the 1948 Amendments to the Revenue 
Act of 1948 and the Importance of Other Pend- 

3 — ‘ical ing Amendments.” 
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research leaders in the steel indus- 
try, is proud of the important part it has 
been able to play in the development of 
so many things that help those who are 
sick or injured. 

United States Steel has contributed 
much to the development and mass pro- 
duction of such sick-room essentials as 
steel beds, cabinets and comfortable bed 
springs, electrical systems, refrigerating 
and air-conditioning units, modern heat- 
ing systems and cooking stoves. Perhaps 
the two most important items in which 
steel plays a vital role are the telephone 
with which the doctor is called, and the 
dependable all-steel automobile in which 
he travels to visit his patients. 

When you think of steel in terms of 
its service to those confined to their 
homes or beds, you find it even easier to 
understand what a vital part steel plays 
in all our lives, all the time. 

You can be sure that every member of 
United States Steel’s family of more 
than 286,000 employees understands the 
importance of steel and steel-making. 
That’s why they are constantly working 
together to produce better steel and 
better products of steel for America. 


Sree STATES STEEL, as one of the 
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LAMBERT M. HUPPELER COMPANY 
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C. P. DAWSON CO. 
527 Fifth Avenue New York 17, N. Y. 


MUrray Hill 7-0800 Teletype NY 1-2703 
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WOOLLEN HEADS AMERICAN BANKERS 
ASSOCIATION 


ELEGATES to the Amer- 
D ican Bankers Association’s 
74th annual convention, held 
at Detroit during the week of 
September 27, were concerned 
principally with the question 
of inflation, as keynoted by 
retiring President Joseph M. 
Dodge. The real issue before 
the American public is to 
what extent the United States 
Treasury and state and local 
government treasuries can be 
subjected to continually in- 
creasing burdens, said Mr. 
Dodge, who is president of 
The Detroit Bank. 

“Recently, it was reported that more than 
one of every ten workers in the United 
States is on a public payroll,” Mr. Dodge 
remarked. “There are additional millions 
receiving direct cash benefits from the gov- 
ernment. With foreign aid-added, there are 
payments from the public purse, of many 
billions of dollars to many millions of per- 
sons. Government costs and government 
benefits strain the capacity of an already 
heavily indebted country and give us a 
house haunted by the spector of inflation. 

“Every citizen should question whether 
we have such inexhaustible resources that 
we can support our present indebtedness 
and the continually expanding proposals to 
use government funds without destroy.ng, 


EVANS WOOLLEN, Jr. 


by inflation or by increased 
taxes or the reimposition of 
wartime controls, the economic 
and personal freedoms and 
the initiative and enterprise. 
which made possible what we 
have today. 


“About all most persons 
understand about inflation is 
that prices are to high. What 
they should understand is 
that the high cost of living 
is the result of the high cost 
of war, and of government 
reflected in the debt and in 
the budget. It is a product of 
spending, of lending, of sub- 
sidies, and of credit guaranty programs. 


“Tn the matters of finance, bankers should 
be the national leaders in sound opinion 
and in constructive action. They are expect- 
ed to have more knowledge and understand- 
ing of financial and economic problems than 
the average individual. But in exercising 
this leadership, it should be remembered 
that it must include a willingness to advo- 
cate and to support projects for the com- 
mon good which may involve some elements 
of immediate personal sacrifice. 

“It seems impossible that anyone can be 
so foolish as to assume that no one has to 
pay for the expenditures of government 
which have been made possible by debt. 
Every individual knows it cannot be done 








New Officers of A.B.A. Trust Division 


JOHN W. REMINGTON 
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in his personal affairs. But when govern- 
ment borrows and spends, it is done with- 
out saying at the time that something 
certainly will be taken away from the 
people to pay for it. The something is taken 
-by direct or indirect taxation or by depre- 
ciation of purchasing power as a result of 
rising prices. ; 

“An individual can temporarily increase 
his purchasing power by debt; but he knows 
he must pay off his debt by spending less 
or producing and earning more. If he does 
not, he goes bankrupt and loses all or part 
of what he has. Governments avoid this is- 
sue by using the power to postpone the day 
of settlement; or by paying off what they 
owe through their power to print money, 
which is legal tender; or by some form of 
direct or indirect debt repudiation. When 
dollars are borrowed at one value of pur- 
chasing power and paid later on with a 
much less value in purchasing power, this 
has much the same effect as paying only a 
part of what originally was borrowed and 
refusing to pay the rest. 

“When we boast of a $250-billion annual 
national income, we are simply boasting 
about high prices, because what is a high 
price paid by one man is part of high in- 
come to another. 

“Actually, the forces of deflation and in- 
flation may turn out to be more in balance 
than many believe. There has been some 


R. M. Alton, retiring président of the Trust Division 
of the American Bankers Association, pins the badge 
of office on the new president, H. M. Bardt. at 74th 
Annual Convention of the A.B.A. in Detroit. 
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evidence that urgent demand is, over for 
many products. Consumers are being priced 
out of the market, and overproduction is 
beginning to appear in some areas. Compe- 
tition and price cutting have reappeared. 
Net exports have been declining. There is 
less pressure from foreign demand as a re- 
sult of European crop and production in- 
creases. Bumper domestic crops have re- 
duced prices of many commodities nearer 
to their support levels. The rate of saving 
is declining. Dollar volume has increased 
due to increased prices, but unit volume 
has not increased correspondingly. Domes- 
tic production plus price increases has be- 
gun to press on the money supply. So far 
as inflation represents a demand exceeding 
supply at the existing price level, we have 
evidence of a turning point in many lines 
of goods. 


“As a nation, we cannot cure inflation 
by continuing any of the evils which 
brought it about. It is not an economic ill- 
ness that can be stopped by pleasant potions 
and pat phrases. The awkwardness and dis- 
comfort of the cure is in inverse ratio to 
the ease with which the germ took hold and 
grew. The cure is not a painless process. 


“If we really intend to stop inflation, 
money has to be made hard.to get from 
the government. We must stop generating 
inflation by a strong and consistent disin- 
flationary policy with respect to the budget, 
loans, guaranties, and subsidies. This will 
provide the surplus from which to reduce 
government debt progressively, and then 
we can work off the inflation we have by 
putting our energies to increasing produc- 
tion and productivity.” 


WOOLLEN NEW PRESIDENT 


NCOMING President Evans Woollen, Jr., 
T stodued extension of the Association’s 
anti-inflation program of education and 
action. In dealing with the government’s 
many agencies, he urged bankers to “act 
as representatives of business interests 
but constantly with duty as trustees in our 
sphere for the public.” 

Mr. Woollen, who, is chairman of the 
board of Fletcher Trust Company, Indian- 
apolis, was two years ago President of the 
Association’s Trust Division, the - office 
which his father held in 1923-4. A Yale 
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graduate, Class of 1920, Mr. Woollen has 
been truly active in civic affairs, number- 
ing among his posts presidency of the city’s 
Board of Public Health and Charities, 
Board of School Commissioners and Com- 
munity Fund as well as City Controller. 


The newly-elected vice-president is 
F. Raymond Peterson, president of the 
First Paterson (N.J.) National Bank and 
Trust Company, who thus is in line for 
the presidency in 1949. 


NEW TRUST DIVISION OFFICERS 


EMBERS of the Trust Division 
Mi aectea the following official family: 

President: H. M. Bardt, vice-president 
and senior trust officer, Bank of America 
N.T. & S.A., San Francisco. 

Vice-President: John W. Remington, vice- 
president and trust officer, Lincoln Roches- 
ter (N.Y.) Trust Company. 

Chairman of the Executive Committee: 
Raymond H. Trott, president, Rhode Island 
Hospital Trust Company, Providence. 

Members of Executive Committee for 
Term Expiring in 1951: John J. Graeber, 
vice-president, The Chase National Bank, 
New York; Walter Kennedy, president, 
First National Bank, Montgomery, Ala- 
bama; W. H. Loos, vice-president and trust 
officer, First Security Bank of Utah, Ogden; 
Thomas J. Moroney, vice-president and trust 
- officer, Republic National Bank, Dallas and 
Robert A. Wilson, vice-president, The Penn- 
sylvania Company for Banking and Trusts, 
Philadelphia. 

A native of New York City, Mr. Bardt 
attended Columbia University and received 
his law degree from University of San 
Francisco. He is a member of the Califor- 
nia Bar. His banking career began with 
the Bank of America in 1928. In 1934, he 
assumed charge of branch trust admini- 
stration in Southern California. In 1937, 
he was promoted to vice-president and trust 
officer. Last year he was elevated to vice- 
president and senior trust officer at the 
head office in San Francisco. Mr. Bardt has 
been president of the Southern California 
Trust Officers Association and chairman of 
the trust division of the California Bankers 
Association. 


(Summaries of the addresses delivered at the Trust 
Division meeting appear at page 351.) 
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"Again, our officers have 
approved - with much 
favorable comment - 

your trust promotion 
program. Each year our 
operations resultina 


larger volume of business." 


Our files are full of specific 
evidence that Purse trust pro- 
motion programs bring new 
business to trust institutions. 


Your request for information 
involves no obligation. Write 
today. 


The Pure (onan 


Weadguarters far Trust Aduenrtiring 


CHATTANOOGA 2, TENNESSEE 


1898 - Our Fiftieth Anniversary Year - 1948 





Program for 


17th MID-CONTINENT TRUST CONFERENCE 


American Bankers Association, Trust Division 


Chicago, November 4-5 


THURSDAY, NOVEMBER 4: 9:45 A.M. 


Remarks of Welcome: 
Arthur T. Leonard, president, Corporate 
Fiduciaries Association of Chicago, and 
senior vice-president, City National 
Bank and Trust Company, Chicago. 

“Trust Management—Static or Dynamic 
H. M. Bardt, president, Trust Division, 
American Bankers Assoeiation, and 
vice-president and senior trust officer, 
Bank of America. N.T. & S.A., San 
Francisco. 

“Address of the President” 
Evans Woollen, Jr., president, Ameri- 
can Bankers Association, and chairman 
of the board, Fletcher Trust Company, 
Indianapolis. 

“Economic Trends and the Trust Business” 


Dr. William H. Stead, vice-president, 
Federal Bank of St. Louis. 


THURSDAY, NOVEMBER 4: 2:00 P.M. 


“Oil and Chemicals” 
Dr. R. E. Wilson, chairman of the board, 
Standard Oil Company of Indiana. 
“Public Utilities’ 
Edward J. Doyle, president, Common- 
wealth Edison Company. 
“Transportation” 


John W. Barriger, president, Chicago, 
Indianapolis & Louisville Railway Com- 


pany. 
“Durable Goods” 


Wilfred Sykes, president, Inland Steel 
Company. 


FRIDAY, NOVEMBER 5: 9:30 A.M. 


“Getting New Trust Business” 


Allen Crawford, vice-president, Bankers 
Trust Company, Detroit. 


“Revision of Trustees’ Fees in Boston” 


Robert Cutler, president, Old Colony 
Trust Company. Boston. 


“Panel Discussion—Midwest Trust 
Questions” 
Leader—Clyde H. Doolittle, vice-presi- 
dent, Iowa-Des Moines National Bank. 
Harold R. DeMoss, vice-president, Fed- 
eral Reserve Bank, Dallas. 
George F. Karch, vice-president, Cleve- 
land Trust Company. 


M. M. Lawellin, trust officer, First Na- 
tional Bank and Trust Company, Tulsa. 


LUNCHEON—NOVEMBER 5: 12:45 P.M. 
“What's Ahead in Washington after 
November 2?” 


Gideon Seymour, vice-president and 
executive editor, Minneapolis Star Jour- 
nal and Tribune, Minneapolis. 


FRIDAY, NOVEMBER 5: 2:30 P.M. 


“Marital Deductions Under the Revenue 
Act of 1948” 


John Waldron, Pam, Hurd & Reich- 
mann, Chicago. 


“The Need for Estate Planning” 


Floyd Dwight, assistant vice-president, 
First National Bank of Minneapolis. 


Skit—“You Planned My Estate. What 
Now?” 
John L. Chapman, trust officer, City 
National Bank and Trust Company, 
Chicago. 
Benjamin V. Becker, attorney, Levinson, 
Becker, Peebles, and Swiren, Chicago. 
J. Mills Easton, second vice-president, 
Northern Trust Company, Chicago. 
H. Kennedy Nickell, Connecticut General 
Life Insurance Company, Hartford. 
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In Serving Each 
We Must Serve All 


As investment dealers, we are constantly 
engaged in the trading of securities. And 
while we admit only one consideration in 
any individual transaction— our interest in 
the job at hand—the sum total knowledge 
acquired and efficiency gained operates to 
the benefit of a// our clients. 


Through daily trading in large num- 
bers of securities, we necessarily have 
an intimate and current understand- 
ing of both securities and market 
conditions. Further, we make it a 
point to stay informed on any matters 


likely to be of interest, so that when 
called upon we can render imme- 
diate action of maximum value. 


The satisfaction of our many clients—both 
institutional and individual—is evidence 
that the skills we now possess have been 
well employed. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 
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THE RACE AGAINST 
CATASTROPHE 


LOUIS RUTHENBURG 
President, Servel, Inc. 


IVILIZATION has been well described as 

“a race between education and catas- 
trophe.” Each .of us should strive diligently 
to understand the philosophies and the forces 
that have produced our rich economy, and exert 
our most effective efforts to recover and pre- 
serve them. It seems reasonable to ask whether 
the issue between communistic tyranny and 
American freedom may finally be resolved not 
so much by the growing strength of the one as 
by the progressive decay of the other. 

In this country the power applied per 
worker has increased to 7.25 h.p., which is 
equivalent to the muscle power of 58 men, be- 
cause a man develops only one-eighth of a 
horsepower. Think of the cost of using the 
muscle power of 58 men at the rate of $1.00 
per hour as compared with the cost of 7% 
horse power of electrical energy at the rate 
of one cent per horsepower-hour. The ratio 
of cost is 800 to 1! That great advantage — 
that tremendous leverage which raises our rela- 
tive living standard — is directly. related to 
investment. In the 90 years between 1849 and 
1939 the investment per worker in the United 
States increased 12 times. 

The editor of the “London Economist” re- 
cently remarked that “The human donkey re- 
quires either a carrot in front or a stick behind 


**Have you noticed how much brighter than 
people machinery seems to be getting?” 


Reprinted by special permission of The Saturday Evening 
Post. Copyright 1948 by The Curtis Publishing Company. 
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to goad him into activity.” I think we all need 
both rather than “either.” The degree of 
emphasis between the stick and the carrot 
is very important. Americanism emphasizes 
the carrot of incentive rather than the stick 
of compulsion. 

Few people work for work’s sake. Most of 
us put forth our best efforts only as a result of 
pressure in the form of penalties for inaction 
and rewards for extra exertion. Rewards are 
the most powerful influence. In fact, psychol- 
ogists have discovered that rewards have nine 
times the pulling power of penalties. The Nazis 
found slave labor inefficient and wasteful. 

As we study the rise and fall of republics, 
demagoguery seems gradually to increase its 
influence until statesmanship is superseded. 
The demagogues, following the ancient pattern, 
promise their constituents something for noth- 
ing. They advocate “redistribution of wealth.” 
They mean confiscatory taxes which destroy 
incentive and reduce investment, thereby ar- 
resting economic growth. Tax reform and econ- 


‘omy in government are sorely needed if the 


American formula for growth and national 
well-being is to remain valid — if necessary 
balance among the vital factors of freedom, 
investment, profit and high real: wages is to 
be maintained. 

Labor leaders and management face the 
joint responsibility of carrying forward a 
great, sustained educational effort which will 
convince all Americans that we can divide 
only what we produce; that the welfare of 
workers, consumers and investors alike is de- 
pendent upon increased productive efficiency; 
and that the living standard must inevitably 
decline in consequence of reduced productive 
efficiency. 

Among the compelling pressures that now 
stimulate management to increased mechan- 
ization and technological improvement in the 
processes of production, are fantastic in- 
creases in money wages, the abandonment or 
reduced effectiveness of incentive wages, the 
intransigence of labor groups and cheap money. 

When both wage increases and decline of 
productive efficiency are taken into account, 
many investments in labor-saving equipment 
which were unattractive in the pre-war period 
now assume very inviting aspects, notwith- 
standing increased equipment costs. 

Man’s muscular power is so costly that, even 
were Chinese coolie wages involved, we could 
not afford its purchase. We need man’s direc- 
tive ability to control the use of maximum 
mechanical power to the end that his produc- 
tivity and real wages may continue to rise. 


In address before Brooklyn Rotary. 
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THE CAPITALABOR TEAM 


Bank Pension Plan Voted 


In announcing stockholders approval of a 
retirement plan for employees of the bank, 
W. C. Laycock, president of the Fort Wayne 
(Ind.) National Bank, said, “Business has long 
realized that it is sound policy to depreciate 
plant and equipment out of current earnings. 
Corporations are now learning that it is equally 
sound to set aside something out of earnings 
each year for depreciation of the human ele- 
ment of their organizations.” 


The plan is contributory on the part of em- 
ployees, each paying a percentage of his month- 
ly salary into the plan. Employees between the 
ages of thirty and sixty-five with more than 
one year of continuous employment in the bank 
are eligible to participate. Other employees be- 
come eligible upon satisfying the age and em- 
ployment provisions. The bank will enter into 
a group unity contract with the Lincoln Na- 
tional Life Insurance Company of Fort Wayne. 


CIO Pension Aims 


According to CIO president Phillip Murray 
the first order of business for the next few 
years will be the establishment of a solid foun- 
dation on which pension and welfare benefit 
programs for organized labor can be erected 
through collective bargaining. The reasons 
cited for this decision are to protect workers 
against arbitrary dismissal, to secure for work- 
ers the right to decide when to retire at a 
reasonable age, to secure reasonable financial 
protection for disabled workers, and to aid in 
maintaining the working force at the optimum 
size in relation to population changes. 


This decision by a big national labor organ- 
ization to place the pension issue at the top of 
collective bargaining agenda can have far 
reaching social effects and generate a large 
increase in pension planning activities and 
pension trusts; however, the admissability of 
the pension issue to the collective bargaining 
table is the basis of several pending law suits 
whose outcome will influence the growth of 


this new pension potential. 
‘ 


Guaranteed Wages and Pensions 


By depositing ten per cent of the company’s 
profits before dividends in a security fund 
held in trust by a bank, the Hankins Container 
Company, Cleveland, Ohio, is able to guarantee 
qualified employees a pay basis of 35 hours a 
week for three years, with pensions and other 
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‘ welfare benefits. The Hankins plan, which 


seems to solve the two basic problems of secur- 
ity: pensions and continuous work, is under ~™ 
the sole administration of a joint labor-man- 
agement welfare board. Employees qualify and 
receive benefits according to a point system 
based on attendance and seniority. 


Award Annual Report Plaques 


WITH TWICE AS MANY COMPANIES entering 
stockholder-employee reports in the second an- 
nual competition fostered by the Detroit Trust 
Company, the award dinner brought together 
500 business executives of Michigan and out- 
of-state bank representatives. Forty-one cor- 
porations, with offices or plants in the state, 
received bronze plaques from Selden Daume, 
president of the trust company, at a dinner 
featuring an address by Dean James McCarthy 
of University Notre Dame’s School of Com- 
merce, and Burroughs Adding Machine Com- 
pany’s new film on the importance of profit, 
entitled “In Balance.” 


Picked by an independent jury, from hun- 
dreds of report entries, the presentation of 
awards and merit certificates follow study of 
stockholder, employee and combined reports on 
the basis of their effectiveness in “improving 
public understanding of the financial aspects 
of business and of the American system of in- 
dividual enterprise.” The program of the din- 
ner, held in the Statler’s grand ballroom on 
Sept. 14th, featured the following pertinent 
cartoon: 
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“What difference does it make whether it's 
blueberry. or apple?” 





x ACROSS-THE-TABLE tax advice « 


*, for tax alertness to all new developments 
* for establishing advantageous tax positions 


* for incurring minimum tax liability 


Montgomery’s 


1948-49 FEDERAL TAXES- 
ESTATES, TRUSTS & GIFTS 


All essential information on the advantages 
and pitfalls of the 1948 Revenue Act! 


Here is an intensive summation of the far-reaching 
effects of the 1948 Internal Revenue Act. Everything you 
need for the application of the income tax, the gift tax, and 
the estate tax; all in one place, with plain statements of 


advice and procedure. 


An outstanding help in the re-examination of wills, trusts 
and life insurance in the light of new concepts and changes 
that have taken place during the year. 


Covers methods of estate distribution; the income tax on 
decedents, estates and trusts as it affects beneficiary, fidu- 
ciary, and grantor. Imposition—determination—and com- 
putation of the-income and gift taxes are summarized in 
detail. This volume is a trustworthy guide in planning, 
checking and preparation of final returns. I volume $10. 


Montgomery’s FEDERAL TAXES- 
Corporations & Partnerships 


Complete information on all phases of corporate taxation— 
carefully organized, simply presented, indexed and analyzed. 


j 
j 


This book considers all changes that have taken place to 
keep you tax-alerted to all tax aspects of every business trans- 
action or situation. It is a constant aid in questions of taxabil- 
ity of income, time of its recognition, and tax treatment of 
gains or losses. The volume gives a clean-cut explanation of 
methods and bases of accounting and reporting; covers tech- 
nical details of payments, assessments, refunds, exemptions 
and information at the source. 2 volumes $20. 


1948-49 issues ready in December ...... . . Subscribe today 


|| THE RONALD PRESS COMPANY « 15 E. 26th St., New York 10 
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ESTATE PLANNING under the NEW TAX LAW 


DON H. McLUCAS 
Attorney, The Northern Trust Company, Chicago 


HE Revenue Act of 1948 introduces an 
f gawhort new concept in planning es- 
tates of married persons. All plans for the 
disposition of property belonging to hus- 
band and wife must be reviewed in light of 
the new law and many of these plans should 
be changed to obtain the tax benefits avail- 
able under it. 


The recent Act repealed the 1942 Amend- 
ments to the estate tax law with respect to 
community property. With this repeal, prop- 
erty law in the community property states 
again determines estate tax liabilities as 
was the case prior to 1942. Upon the death 
of a spouse only one half of the community 
property will be subject to tax and the re- 
maining one half will go to the surviving 
spouse tax free. So as to place residents of 
common law states on a similar basis for es- 
tate tax purposes, the Act allows a new de- 
duction with respect to the separate prop- 
erty of husband or wife known as the “mar- 
ital deduction.” The use of this deduction 
permits a decedent in a common law state 
to leave a part of his property to his sur- 
viving spouse! tax free. 

Although the deduction is designed pri- 
marily to benefit residents of common law 
states it is equally applicable to the separate 
property of husband or wife in community 
property states. 


MARITAL DEDUCTION 


N brief and in general, a marital deduc- 
e is allowed on the value of all in- 
terests in property included in the dece- 
dent’s gross estate, which passes or has 
passed from the decedent to his surviving 
spouse. There may be a variety of interests 
in property included in the husband’s gross 
taxable estate, which may pass to his, sur- 
viving wife. For example, the new law rec- 
Ognizes that interests may pass to the wife 
by reason of: 


*The marital deduction is equally applicable with respect 
to property passing from the wife to the husband or from 
husband to wife. It is only for convenience that references 
herein are made, for the most part, to property passing 
from the husband to his wife. 


BAR PROCEEDINGS 


(1) 
(2) 


the husband’s will; 

the wife renouncing her husband’s 

will and taking a statutory portion 

of his estate; 

(3) the laws of descent; : 

(4) policies’of insurance on the life of 
the husband; 

(5) property held jointly by the husband 

and his wife; 

a trust which the husband created 

during his lifetime; 

gifts made to the wife by the hus- 

band during his lifetime which are 

considered as having been made in 

contemplation of death; and 

property subject to a taxable power 

of appointment held by the husband. 

In any given situation it is the aggregate 

value of these interests which may qualify 

for the deduction. 


(6) 


(7) 


(8) 


The maximum allowable marital deduc- 
tion is 50%. of the “adjusted gross estate” 
which is determined by subtracting from 
the value of the gross taxable estate the 
total number of the 812(b) deductions, be- 
ing administrative expenses, funeral ex- 
penses, claims against the estate, and de- 
pendents’ allowance for support during the 
period of administration of the estate. 
Where community property is involved, 
there must also be deducted from the gross 
estate any interest of the decedent in com- 
munity property, community property 
transferred by the decedent during his life- 
time and insurance proceeds to the extent 
premiums were paid from community prop- 
erty. The 812(b) deductions to be sub- 
tracted from the gross estate are to be pro- 
rated - between community and _ separate 
property. Certain community property 
which had been converted during lifetime 
into separate property of the spouses is 
nevertheless to be considered as community 
property. 


TERMINABLE INTERESTS 
O arrive at true equalization between 
the states, a marital deduction should 
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be given only with respect to property pass- 
ing to or for a surviving spouse in common 
law states if such property or that remain- 
ing upon the death of the surviving spouse 
is subject to tax at that time. To accom- 
plish this result, and as an exception to the 
general rule, the deduction is generally dis- 
allowed on “terminable interests” in prop- 
erty. 

The Act provides that where, upon the 
lapse of time or upon the happening of a 
condition the interest passing to the wife 
will terminate, no deduction will be al- 
lowed as to such interest if an interest in 
the same property also passes to another 
person and if such other person may possess 
or enjoy any part of the property upon the 
termination of the wife’s interest. This 
clearly covers a life estate which may be 
given to the wife. It also applies to proper- 
ty which may be left to the wife and a child 
as joint tenants. It covers many types of in- 
surance settlements which may have been 
selected by the husband with respect to 
policies on his life which provide for desig- 
nated payments to the wife for life or for a 
term of years, with the balance remaining 
upon her death going to the children. 

In general, this exception will cover most 
interests in trust property and in insurance 
proceeds which have been created in a man- 
ner designed to avoid the further imposi- 
tion of estate taxes upon the death of the 
wife following that of her husband. Here- 
tofore most trusts have been drawn and in- 
surance policies have been settled to ac- 
complish just that result. 


EXCEPTIONS TO TERMINABLE 
INTEREST RULE 


HERE are three important exceptions 
to the rule. that no marital deduction 
will be allowed on terminable interests 
which pass to the surviving spouse: 
Common Disaster Provisions: The first 
applies to a terminable interest resulting 
from the use of the so-called common dis- 
aster clause. To permit its use without plac- 
ing in jeopardy the allowance of the deduc- 
tion on the property covered by it, the 
Act provides that the deduction will be al- 
lowed on property passing to the wife pur- 
suant to a provision of her spouse’s will re- 
quiring that she survive him by a period of 
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not more than six months if she does in 
fact survive the period specified. The de- 
duction will also be allowed if property is 
left to the wife on the condition that she 
does not die in the same disaster in which 
her husband meets his death, if it can be es- 
tablished upon her subsequent death that 
she did not or could not have died in the 
same accident which took the life of her 
husband. 


Survival or common disaster clauses in 
wills that are being drawn under the new 
law should be employed with considerable 
care. For example, if a will, within the lim- 
its of the allowable deduction, leaves only a 
part of the estate to or in trust for the wife 
and leaves the balance in such manner that 
no further tax will be payable on the death 
of the wife should she be the survivor, the 
gift to or for the wife in most instances 
should not be conditioned upon her sur- 
vival for a period of time or upon her not 
dying in a common disaster with her hus- 
band. For if it is desirable for the husband’s 
estate to take the marital deduction on a 
part of his property and to shift that prop- 
erty to his wife’s taxable estate, the plan- 
ning should contemplate the same result 
whether the wife survives by ten minutes 
or six months. 

If the husband’s will should leave prop- 
erty to his wife in excess of that for which 
a marital deduction is allowed then as to 
that property the survival or common dis- 
aster clause may be used with propriety. 
With the use of such clauses the wife would 
not be entitled to the property if she did not 
survive the stated period or died in the 
same accident in which her husband met 
his death and hence such property would 
not be taxed again in her estate. 


If the husband should wish to leave his 
entire estate outright to his wife then ap- 
proximately one half of his estate should 
be given to his wife if she survives him. 
The remaining one half should be given to 
the wife if she survives by a period of six 
months or if she survives but does not die 
as the result of a common disaster in which 
the husband may meet his death. Under — 
such circumstances if the wife should in 
fact survive but if there should be a com- 
mon disaster or if the wife should not sur- 
vive the stated period, about one half of the 
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husband’s property would be taxed in his 
estate and the other half would be taxed in 
the wife’s estate. 

Trusteed Property: The second exception 
permits the deduction on property which is 
left in trust for the benefit of the wife if 
she is given a general power of appoint- 
ment over the trust property, even though 
in default of the exercise of the power the 
property goes over to the children or 
others. The property in such trusts quali- 
fies for the marital deduction in the same 
manner as if the identical property were 
left outright to the wife, for upon her 
death such property as remains at that time 
will be subject to estate tax, whether or 
not the power is exercised. 

For the trust property to qualify for the 
marital deduction, several requirements 
must be met. 

Income Requirement: The wife must be 
entitled to all the income. The term “net 
income’”’—almost a word of art heretofore 
commonly used in drafting of trust instru- 
ments—is not found in the law. The Com- 


mittee report states that the term “in- 
come” is used in the same sense as it is used 
in Section 162 of the Code which relates to 
income of estate and trusts. That guide is 
not too helpful. That section refers only to 
net income and the opening paragraph 
states that “The net income of the estate 
or trust shall be computed in the same man- 
ner and on the same basis as in the case of 
an individual, except that...” 


By reason of the reference to Section 162 
in the Committee report and in recognition 
of traditional trust practices, the term “in- 
come” under the new law should mean “net 
income” as determined under applicable 
state law. It is hardly conceivable that Con- 
gress intended to require the distribution 
of gross income to the surviving spouse, 
for the trustee by such a requirement 
would be unable to protect the trust proper- 
ty through payment of taxes and other ex- 
penses customarily chargeable to trust in- 
come. Furthermore, an intention to require 
distribution of capital gains, certain stock 
dividends and the proceeds of other trans- 


. Connecticut’s 
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actions arbitrarily considered as income 
under the income tax law can hardly be at- 
tributed to Congress. Such an intention 
would be contrary to well established prin- 


Complete ciples of trust accounting. 


Trust Service The requirement as to payment of in- 


come should be satisfied if the trust instru- 
ment directs that “all the income” be paid 
to the surviving spouse, as those are the 
words of the statute. Such a direction in 
trusts governed by the law of any state 
which has adopted the Uniform Principal 
and Income Act should produce the same re- 
sult as though the term “net income” were 
used, as that Act defines income as gross 
income less certain recurring charges such 
as local taxes, insurance premiums, repairs 
: and trustee’s annual compensation. As to 
File Ee ast SSN trusts governed by such laws it hardly 
seems necessary to negative their applica- 
| Bi letcher Crust ompany tion. If the trustee is directed to pay “all 
INDIANAPOLIS ire yonomgt sa a4 —— 8 pi z 
. e trust instrument creates other trusts 
Capital and Surplus $4,500,000 in addition, then in directing income dis- 
laos cetaceans Nemeaniaiane eatin tributions in the other trusts it would seem 
advisable to use the same term rather than 
the term “net income.” Otherwise serious 
questions of construction may arise as to 
the trustor’s intentions. 


a ~ 

Missouri‘s As an alternative the statutory require- 
° ° ment would seem to be satisfied if the trust 
Largest Fiduciary instrument provides that the “net income” 
, from the trust property be paid to the sur- 
This company engages only viving spouse. In the absence of any fur- 
ite a ae ag ther provisions in the trust instrument, ap- 
accepts no deposits. plicable local law would determine TOSS 
3 income and charges against such income in 
It administers more trust arriving at that which is distributable to 
= ty them any other Mis- the surviving spouse. As a further precau- 

souri financial institution. : ; : 4 
é tion, and following the direction to pay net 
It is the oldest trust com- income, the draftsman may wish to provide 
a that in computing net income no deduction 
For ancillary service in shall be made from gross income that 
Missouri or Southwestern would disqualify the trust property as a 
Illinois consult marital deduction for Federal estate tax 


purposes. 

ST. LOUIS UNION seh d 
ince the surviving spouse must be en- 
TRUST COMPANY titled to all the income, the trust instru- 


ST. LOUIS, MISSOURI ment should not direct or give discretion to 


: : the trustee to accumulate income of the 
Affiliated with the First National Bank marital trust or to pay any part of the in- 


come to any other person. 
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CLAUSES TO AVOID 


NTIL such time as regulations are is- 
U sued or other reliable interpretations 
are available as to the significance of the 
requirement that the surviving spouse be 
entitled to all the income, caution should 
be exercised in the use of many clauses 
with reference to the marital trust that are 
commonly found in trust instruments. The 
following provisions, some of which seem 
more objectionable than others, are illus- 
trative: 

1. The discretion given to the trustee to 
determine how all receipts and disburse- 
ments are to be credited or charged as 
between income and pricipal, particularly 
if such discretion is construed under ap- 
plicable state law as to allow allocations 
between income and principal not other- 
wise permitted by the law of the state. 

. The direction to the trustee to pay all 
income which has accrued and is on hand 
at the death of an income beneficiary to 
the next taker rather than to the estate 
of the deceased beneficiary. As a precau- 
tion the trust instrument should provide 
that upon the death of the surviving 


spouse such income should be paid to her 
personal representative. 

. The spendthrift clause, and in particular 
those commonly used in eastern states 
which require the forfeiture of a bene- 
ficiary’s interest in case of an attempt 
by a creditor to reach such interest or 
of the beneficiary’s attempted assignment 
of her interest. 

. The discretion given to the trustee, in 
case of a beneficiary’s legal disability or 
inability to manage her affairs, to expend 
the income otherwise payable to such 
beneficiary in such manner as the trustee 
determines for the benefit of such bene- 
ficiary rather than paying it to a guar- 
dian or conservator. 

If any of these trust provisions are un- 
objectionable to the Commissioner, their 
use should be sanctioned affirmatively by 
regulations. Otherwise attorneys who are 
called upon to prepare trust instruments 
under the new law must await the slow pro- 
cess of judicial construction to be satisfied 
that the use of such clauses will not impair 
the allowance of the marital deduction. 


Power of Appointment Requirement: As 


TRUST OFFICERS: 
Let Us Bid for Estate Jewels 


As Executor or Trustee, your institution may at times be re- 
quired to sell collections of diamonds and other precious stones. 


Will you, therefore, place us on your list of bidders? And do 
not hesitate to ask for our assistance on appraisals. 


We maintain a constant, world-wide search for the best in 
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another requirement to qualify trust prop- 
erty for the marital deduction, the wife 
must have the power to appoint the entire 
trust corpus free of trust and such power 
must be exercisable in favor of the wife or 
in favor of her estate, whether or not the 
power is exercisable in favor of others. 


Either power must be exercisable by the 
wife alone and in all events. All that is re- 
quired is that the wife be given one such 
power. If one power is given it is imma- 
terial how many limitations or conditions 
may be imposed on any other powers given 
to the wife. 

There must be no power in the trustee or 
any third person to appoint or direct a dis- 
tribution of the trust property to any per- 
son other than the wife. It is the apparent 
purpose of this requirement to preserve to 
the wife the status of being the virtual 
owner of the trust property. 


Assume that the residuary estate is left 
in trust, with directions to pay the income 
to the wife for life and with the right to 
withdraw up to 50% of the trust property, 
or with the power given to the wife to ap- 
point by will up to 50% of the trust prop- 
erty as constituted at her death. A literal 
interpretation of the statute would impel 
the conclusion that no part of the trust 
property would qualify for the marital de- 
duction as the wife is not given the power 
to appoint the entire trust corpus. 

Rather than create the trust in this man- 
ner in an effort to avoid a, second tax on a 
part of the husband’s residuary estate at 
the time of the subsequent death of the 
wife, the husband’s will should clearly cre- 
ate two separate trusts. The first trust 


should be drawn in such manner as to 
qualify the property for the marital deduc- 
tien. The second trust, also for the benefit 
of the wife, would include no taxable pow- 
ers of appointment which would cause its 
property to be taxed upon her subsequent 
death. 


Each trust should be self contained, and 
it should be clear from the will that the di- 
vision into two parts is not for purposes of 
administrative convenience. The powers 
given to the trustee under each of the two 
trusts should either be set out in full under 
each trust or, for the sake of brevity, 
should be incorporated into each trust by 
reference. The use of discretion permitting 
the trustee to consolidate trusts, hold them 
as a common fund and divide the income 
proportionately among the several benefi- 
ciaries should be avoided, at least until their 
effect on the allowance of the deduction has 
been clarified. 


Legal Life Estates: If the surviving 
spouse is entitled to all the income from 
property and has a general power of ap- 
pointment over it, the new law requires the 
interposition of a trust in order for such 
property to qualify for the deduction. As- 
sume a legal life estate is given to the sur- 
viving wife, so that it is clear she is en- 
titled to all the income from the property, 
and in addition she is given a general power 
of appointment over the property, with re- 
mainder to others in default of appoint- 
ment. A literal interpretation of the statute 
would deny the deduction, if under applic- 
able state law the interest of the wife is less 
than fee or absolute ownership, since such 
an interest passing to the surviving spouse 
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is terminable and is not included in any 
statutory exception of that rule. 


INSURANCE 


HE third exception to the rule that no 

marital deduction will be allowed on 
terminable interests which pass to the sur- 
viving spouse deals with insurance. 

Lump Sum Payments: If the insurance 
proceeds are payable in a lump sum to the 
wife, such proceeds will qualify for the 
marital deduction. The same result will fol- 
low if the husband leaves his insurance 
payable in installments to his wife with any 
guaranteed payments remaining upon her 
death payable to her estate. If the insurance 
is to be paid to the wife in a lump sum, 
and she has the sole interest in the policy 
if she survives her husband, a marital de- 
duction should be allowed with respect to 
such insurance even though she should in 
fact elect to have the proceeds payable to 
her under any available mode of settlement 
which might call for payment of the pro- 
ceeds remaining at her death to the children 
or other beneficiaries of her selection. In 
each instance the husband has given no 
person other than the wife any interest in 
the insurance and the interest passing to 
the wife should not be considered as a 
terminable interest. 

Optional Settlements: Under the so- 
called interest option, the husband may di- 
rect that the insurance proceeds be left with 
the company with interest payable to the 
wife and with the direction that any pro- 
ceeds remaining at her death shall be pay- 
able to the children. By the other mode of 
settlement the husband may direct that the 
proceeds be payable in installments to his 


wife for life or for a term of years and upon 
her death the proceeds remaining be pay- 
able to the children. In each instance the 
interest of the wife is a so-called terminable 
interest as the children also have an in- 
terest in the proceeds, which they may en- 
joy upon the termination of the wife’s in- 
terest, and which would not qualify for the 
marital deduction. 

As in the case of certain interests in 
property which pass to the wife in trust, an 
exception to the terminable interest rule is 
also given with respect to insurance pro- 
ceeds under the settlement options. The 
proceeds will qualify for the deduction if 
interest only on the proceeds is payable to 
the wife or the proceeds are payable to her 
in installments, provided the wife is also 
given an unconditional right to withdraw 
the insurance money during her lifetime 
or to designate her estate or others to re- 
ceive the proceeds remaining at her death. 
So long as the wife has either general 
power to appoint the proceeds, other rights 
given her to select additional methods of 
payments seem immaterial. During the life- 
time of the wife she alone must be en- 
titled to payments and such payments must 
commence within thirteen months after the 
husband’s death and be payable at least 
annually. These rules apply not only to set- 
tlements under insurance policies but also 
to settlements under endowment and an- 
nuity cotnracts. 

Whatever doubts existed under the or- 
iginal law as to the right to qualify insur- 
ance for the marital deduction which is pay- 
able to a trustee under an insurance trust 
agreement have been dispelled by the re- 
cent amendment to the law with respect to 
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insurance proceeds and by a ruling issued 
by the Acting Deputy Commissioner. It 
now seems clear that if the insurance trust 
agreement is qualified properly for the 
marital deduction the insurance proceeds 
payable to the trustee under the agreement 
will be eligible for the deduction. 


REDUCTION IN MARITAL DEDUCTION 


WO sections of the law under certain 
fh circumstances reduce the value of prop- 
erty or interests in property passing to the 
wife, with respect to which a marital de- 
duction is allowed. The first, and of prac- 
tical importance, requires that in determin- 
ing the value of any interest in property 
passing to the spouse there shall be taken 
into account the effect of the estate of in- 
heritance tax upon the net value of such 
interest. 


The Committee report states that this re- 
quirement applies only where the burden 
of a death tax falls upon the spouse or the 
property which passes to her. In such cases 
the marital deduction is reduced by the 
death taxes attributable to the property 
passing to the spouse. It will apply most 
frequently where a part of the residuary 
estate is left to or in trust for the spouse 
and where by the terms of the will or by 
operation of law death taxes are payable 
out of the residue. As in the case of similar 
gifts to charity a complicated formula, 
known as the Greeley formula, will have to 
be used to determine the amount of the de- 
duction. The complication arises since both 
the amount of the deduction agd the amount 
of the tax are unknown quantities. 


Therefore, to obtain the maximum mari- 
tal deduction, death taxes should be charged 
to that portion of the estate for which no 
marital deduction is allowable. In those 
states having death tax apportionment 
statutes, the clause in the will covering the 
payment of such taxes should receive care- 
ful consideration if the full deduction is to 
be allowed. 

The other section which reduces the value 
of property for which a marital deduction 
is otherwise allowable is of little practical 
significance, for if that section means what 
it purports to say according to the com- 
mittee report, its application will be ex- 
ceedingly rare. The section is obtusely 
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headed “Interests in Unidentified Assets.” 
It states in substance that if the husband’s 
gross estate includes assets which may be 
used to satisfy a gift to the wife, and which 
are terminable interests for which marital] 
deduction would be disallowed if given to 
the wife, the value of the gift to the wife 
shall be reduced by the value of such term- 
inable interests. Even if such rare interests 
in property should be found among the de- 
cedent’s assets it is suggested that the ap- 
plication of the section may be nullified by 
providing in the will that in no event shall 
any gift intended to qualify for the deduc- 
tion be satisfied with such terminable in- 
terests. 


PREVIOUSLY TAXED PROPERTY 


OR many years the estate tax law has 
allowed a deduction with respect to 
property of.a decedent which has been sub- 
ject to a gift or estate tax within five years 
of the decedent’s death. This section of the 
law is also amended by the new Act so as 


to deny any deduction with respect to in- 


herited property received by a surviving 
spouse if the first spouse died after Decem- 
ber 31, 1947, or with respect to gift proper- 
ty if the gift was made by the first spouse 
after April 2, 1948. The amendment in de- 
nying the deduction is not limited to prop- 
erty for which a marital deduction was al- 
lowed, but covers all property which may 
pass to the surviving spouse. The problem 
of tracing was undoubtedly the reason for 
including all property. 

This amendment is indeed important to 
consider in estate planning. If property in 
excess of that for which a marital deduc- 
tion is allowed passes to the surviving 
spouse in such manner as to be taxable 
upon her death, that property will be taxed 
twice, first upon the death of the husband 
and then on the death of the wife regardless 
of the period of survivorship. The protec- 
tion of the deduction in case the surviving 
spouse dies within five years is no longer 
available. 


MARITAL DEDUCTION IN ESTATE PLANNING 


STATES of both husband and wife 
must be planned with the deduction in 
mind for at the time of the planning it is 
impossible to determine with certainty 
which will be the survivor. The deduction is 
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available only to the estate of the spouse 
first to die. 


The availability of the deduction and its 
use are optional with the estate planner. If 
overall tax savings will result if the full 
tax is paid-upon the death of the first 
spouse to die rather than shifting any prop- 
erty to the taxable estate of the surviving 
spouse, the family affairs may be arranged 
accordingly. The estate plan may be ar- 
ranged so that only a fraction of the maxi- 
mum deduction will be taken, with the re- 
sult that a lesser amount of property will 
be shifted to the taxable estate of the sur- 
viving spouse. 


From a tax point of view, estate plan- 
ning for husband and wife is now reduced 
to pure mathematics. Much more than ever 
before the attorney must know the value 
and character of the assets. He must know 
how all insurance policies are payable, all 
property that is held jointly by husband 
and wife. 


It is essential to estimate taxes on the 
estates of both spouses so as to project 
an overall tax cost of passing the family 
savings to the children or other ultimate 
beneficiaries. If ‘the Federal Estate Tax 
were the only death tax involved, the de- 
termination of the over-all tax cost would 
be quite simple. Unfortunately most states 
also impose a death tax. 


Because of the wide variations of state 
succession laws, and in view of the desira- 
bility of equality in taxation of residents 
of all states now recognized by the federal 
government, it is to be hoped that, where 
necessary, the respective states will amend 
their death tax laws so as to correlate 
them with the federal law and give reco- 
gnition to the principal of marital deduc- 
tion. 


WHEN DEDUCTION INDICATED 


I. is obvious that if the family fortune 
is concentrated in one spouse, usually 
the husband, his estate should take a 
much: larger deduction than if the family 
holdings are more evenly divided. In such 
instances the wife’s estate should be 
Planned for the allowance of a smal! 
amount, if any, of the allowable deduction 
fo: the shifting of taxable property to 
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the husband’s large estate may prove cost- 
ly from a tax point of view. 


Even though the estimated taxes may 
show a small over-all saving or perhaps 
a loss resulting from the use of varying 
amounts of the allowable deduction, an- 
other very substantial saving is not re- 
flected in the tax estimates. Upon the death 
of the husband the taxes to be paid by his 
estate will always be lessened by plan- 
ning for increasing amounts of the allow- 
able deduction. This saving can be made 
available for his wife during her life- 
time. The income from that money may 
more than offset the smaller over-all tax 
saving or tax loss that may be estimated 
through use of a larger deduction. 


Regardless of over-all tax consequences 
the new deduction is a welcome relief to 
the husband whose property consists 
largely of non-marketable property, such 
as stock of a family corporation. Death 
taxes on the family corporation may now 
be paid in two installments, the first when 
he dies and the second on the death of 
his wife. Such financing of taxes may 
make attainable the fond hope of keeping 
the business in the family for the children 
rather than selling, perhaps at a sacrifice. 


PLANNING THE MARITAL FUND 


FTER reaching the conclusion as to 

the amount of deduction that should 
be taken, the planner must next decide 
upon the assets which are to be qualified 
for the deduction and the manner in 
which they are to be qualified. 


If the husband should leave all of his 
property outright to his wife or in such 
manner that it will be subject to estate 
tax upon her subsequent death, his estate 
will be entitled to a marital deduction on 
only one half of his property—the other 
one half being fully taxable—and upon 
the death of the wife all of the property 
that she received from her husband will 
be taxed again. 


It is not unusual for a husband to plan 
his affairs so that his wife will have the 
benefit of all of his property, including in- 
surance, during her lifetime. Since he 
may leave property, which may be called 
the marital fund and for which the deduc- 
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tion is planned, to or for his wife free of 
estate tax, his estate must pay a tax on 
the balance of his property, which may 
be called the residuary fund. Since the 
residuary fund is fully taxable, it should, 
from a tax point of view, be left in trust 
for the benefit of his wife during her life- 
time, and upon her death be paid to or 
for the benefit of the children, without 
any taxable powers of appointment being 
given to the wife. In this manner that part 
of the husband’s estate upon which a tax 
has been paid at his death will go to the 
children, unreduced by any further death 
tax upon his wife’s death. 


ADVANTAGE OF TRUST 


T makes no difference with respect to 

taxes payable in the husband’s estate 
whether the marital fund is left outright 
to the wife or in a taxable trust for her 
benefit. Aside from the social reasons for 
leaving property in trust for the wife 
rather than leaving it outright to her, 
some tax benefits are available through 
the use of a taxable trust for the marital 
fund rather than outright ownership. 


Some state inheritance tax laws assess 
a tax upon property subject to a power of 
appointment only if the power is exer- 
cised; others impose no tax whether it is 
exercised or not. Property owned outright 
does not escape inheritance tax levies. 
Therefore, under some state laws savings 
of inheritance taxes are possible if the 
marital fund is left in trust for the wife. 


Also by leaving the marital fund in 
trust for his wife the husband is able to 
provide measure of control over it during 
his wife’s lifetime, which is impossible if 
the property is left to the wife outright. 


Unless very large estates are involved 
it may be assumed that the wife will 
sometimes require principal. If so _ it 
should be. taken from the marital fund 
rather than from the residuary fund, as 
the property remaining in the marital fund 
will be subject.to estate tax on the death 
of the wife. With appropriate directions 
to the trustee this result may be accomp- 
lished, whereas, if the marital fund is 
owned outright by the wife she may be 
reluctant to spend her own money and in- 
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sist that the trustee provide for her from 
the residuary fund. 

Prudent estate planning calls for the 
depletion of the marital fund to provide 
for the needs of the wife before the resi- 
duary fund is used for this purpose. The 
husband may direct that a stated amount 
be paid to his wife from the principal of 
the marital fund each year in addition to 
income, or guarantee her minimum pay- 
ments from that fund. In addition or in 
the alternative, he may give the trustee 
the discretion to pay principal to his wife. 

If the wife is given an unconditional 
general power to appoint the marital fund 
remaining at her death, she may be given 
restricted rights to withdraw principal of 
the marital fund during her lifetime. She 
may also be given unlimited rights to 
draw upon the marital fund. These rights 
may be also used by the wife as a means 
of making gifts to the children. 


NON-PROBATE PROPERTY 


al, qualifies automatically for the mari- 


Sy tenancy property, real or person- 


tal deduction. Likewise, insurance on the 
husband’s life payable to his wife in a 
lump sum or for her benefit and subject 
to her general power of appointment, will 
qualify automatically for the marital de- 
duction. 

In such instances the husband should, 
from a tax point of view, leave just 
enough of his probate estate to or for her 
benefit so as to fill the gap between the 
allowable automatic deduction arising by 
reason of jointly held property and insur- 
ance and the full deduction planned for 
his estate. If he leaves more, he is in 
substance passing property to his wife 
which will be subject to tax at her death 
and for which his estate will get no credit 
by reason of the marital deduction. 

Since the allowable marital deduction 
is measured by- the gross estate, which is 
not necessarily related to the probate 
estate, the problem of drafting wills to 
fill this gap is not free from difficulty. 
One of the clauses which have been de- 
vised to relate the bequest of the marital 
fund to the adjusted gross estate is: 
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An amount equal to [50]% of the value 
of my adjusted gross estate as finally de- 
termined for Federal estate tax purposes, 
less the aggregate amount of marital deduc- 
tions, if any, allowed for such tax purposes 
by reason of interests in property passing 
or which have passed to my spouse other- 
wise than by the terms of this article of 
my will. 


The drawback to the use of such clauses 
is obvious. They are untried, strange and 
not understandable by the layman and 
perhaps by the lawyer, make property 
rights dependent upon federal tax laws, 
and create uncertainty as to the amount 
of property that may be included in the 
marital fund. 


PROPERTY TO BE INCLUDED IN 
MARITAL FUND 


EGARDLESS of the type of clause 

which may be used, the executor or 
trustee who is to make the division should 
be given broad authority and discretion 
to determine the assets or property that 
are to be included in the marital fund. 
Even with such powers the wishes of the 
husband may not be fulfilled if he fails 
to express them in the will. The husband’s 
property may consist of certain assets 
which he may not wish included in the 
marital fund by reason of the control he 
must give his wife over that fund. In ab- 
sence of an expression of the husband’s 
wishes, the executor or trustee, although 
given broad powers to allocate assets, may, 
at the insistence of the wife, be hard 
pressed to make any division of estate 
assets other than equally in kind. 


It is obvious that if any assets included 
among the husband’s property are of a 
wasting nature, they should be included 
in the marital fund if eligible for the de- 
duction. Insurance proceeds, not needed 
for other purposes, if settled under the in- 
stallment options for the wife and subject 
to her general power of appointment, are 
well suited as an asset to qualify for the 
deduction. Each installment payable to 
the wife represents in part a payment of 
principal; if the wife outlives her expec- 
tancy, the insurance proceeds may be ex- 
hausted and will not be subject to tax 
upon her death. 
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WILL FOR SURVIVING SPOUSE 


NDER the law of many states, if the 

will makes no reference to a power of 
appointment, there is grave uncertainty as 
to whether or not such a will executes a 
power. This often leads to litigation to 
determine property rights. In other states 
by statute or case law a gift of the residu- 
ary estate without specific reference to a 
power is sufficient to execute the power. 


When the husband’s will gives a genera] 
testamentary power to his wife over some 
part or all of his estate, it is usually not 
contemplated at the time the will is drawn 
that the wife will exercise her power. The 
wife’s exercise of the power may cause an 
ultimate devolution of the husband’s 
property contrary to the wishes of both 
husband and wife, and lead to payments 
of state death taxes which would be 
avoided if the power were not exercised. 
Under such circumstances at the time the 
will is drawn by the husband his wife 
should also execute a will if for no other 
reason that to state affirmatively that she 
does not exercise the power given to her 
by her husband’s will. 


GIFT TAX 


S under the estate tax law, the gift 
Aw again gives full recognition to 
community property law, as it did prior 
to 1942, not only with respect to conver- 
sions of any part of communal property to 
separate property of either spouse but also 
with regard to any gifts of community 
property which may be made to third per- 
sons. So as to give similar treatment to 
residents of common law states the new 
Act makes two principal amendments to 
the gift tax law. 

The first, provides that if one spouse 
makes a gift of property, or an interest in 
property, to\the other spouse the net gift 
subject to tax is determined by the allow- 
ance of a deduction equal to one half of 
the value of the property or interest so 
transferred. 

With respect to gifts of life estates and 
other terminabie interests the same ex- 
ceptions are applicable under the gift tax 
law as under the estate tax law. Also, if 
the husband has any reversionary inter- 
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est in the trust property, either by the 
terms of the trust instrument or, probably 
by operation of law, or if he reserves any 
power to appoint the trust property no 
matter how remote that power may be 
or the conditions that may be attached to 
the power, the marital deduction will not 
be allowed. 


In addition to inter-spouse gifts in trust 
which meet the requirement of the statute, 
the law provides another exception to the 
terminable interest rule. This relates to 
property transferred to the spouse as a 
joint tenant or a tenant by the entirety. 
If the husband acquires property and has 
title conveyed to himself and his wife as 
joint tenants or as tenants by the entirety, 
the full deduction is allowed on the value 
of the wife’s interest in the property even 
though the husband may survive his wife 
and thereby re-acquire the entire interest 
in the property. Thus, where the husband 
makes the entire contribution of the pur- 
chase of real estate which is transferred 
to him and his wife as joint tenants, his 


gift for purpose of the tax is limited to 
one quarter of the value of the property. 


As the new. Act permits tax splitting 
between husband and wife for both in- 
come and estate tax purposes, there now 
appears to be little income tax incentive 
for inter-spouse gifts. 


GIFTS TO THIRD PERSONS 


HE second and exceedingly important 
'y oaekeee to the law provides that 
if one spouse makes a gift to any person 
other than his spouse; such gift, with the 
consent of the wife, may be considered 
as made one half by each spouse. 


Substantial tax benefits should flow from 
this tax splitting technique and give in- 
creased incentives for making gifts to chil- 
dren. In instances where the family for- 
tune is concentrated in one spouse, usually 
the husband, heretofore the allowable ex- 
emption and annual exclusion given to the 
other spouse had no actual significance. 
The new law will permit full use of ex- 
emptions and exclusions by both husband 
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and wife. Under the new law, with the con- 
sent of his wife, a husband may give his 
son $66,000 free of gift tax. This tax 
splitting is appplicable to gifts in trust for 
the children as well as outright gifts and 
there are no statutory requirements as to 
the type of trust that must be used to ob- 
tain the benefits of the splitting. 

Through prudent use of the new gift tax 
provisions substantial amounts of the fam- 
ily funds may be transferred to or for the 
benefit of the children over a period of 
years with the payment of little, if any, 
gift tax. Such transfers in turn reduce the 
estate taxes payable upon the death of the 
parents. Planned gifts to the children to- 
gether with the proper use of the marital 
deduction for estate tax purposes will 
greatly minimize the toll of transfer taxes 
in larger estates and will eliminate the 
payment of such taxes in more modest 
estates. 


Full credit should be given to the Ameri- 
can Bar Association for the tax benefits 
and equalization of tax burdens that flow 
from the 1948 Revenue Act. It was “The 
Committee on Equalization of Taxes in 
Community Property and Common Law 
States,” appointed by the Section of Taxa- 
tion of this Association, that formulated 
the principles which were adopted in the 
new law. That Committee was also primar- 
ily, if not wholly, responsible for the in- 
corporation of its principles into the Rev- 
enue Code. It is to be hoped that the new 
provisions will be administered according 
to those principles. 


To the Editor of Trusts and Estates: 


In these days when we are all being re- 
minded of what will happen if we die with- 
out having done some planning, it is com- 
forting to see that some people are still 
untroubled. 

Last evening, at a book shop in Harvard 
Square, I noticed that Mayo Adams Shat- 
tuck’s An Estate Planner’s Handbook is on 
the shelf under the heading “Nature”, 
along with a book on Planning and Plant- 
ing Your Own Place by Louis Van de Boe, 
and The Book of Wild Flowers for Young 
People by F. Schuyler Mathews. 

AUSTIN W. SCOTT, 
Harvard Law School 
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IMPROVING PROBATE PROCEDURE 


Lessons from Comparative Study of American Probate Legislation 


LEWIS M. SIMES 
Professor of Law, University of Michigan School of Law, Ann Arbor 


EFORE embarking upon a survey of 
| | nec variations and inconsisten- 
cies in our probate laws, I should like to 
point out the element of uniformity which 
is already there. With the exception of the 
probate law of Louisiana, all our probate 
law finds its source in England. Each state 
provides for the administration of the per- 
sonal property of the decedent in a judicial 
proceeding; each state provides for the ap- 
pointment of an executor or an administra- 
tor and for the issuance of letters to him; 
in almost every state there are express 
provisions for notice to creditors and for 
the barring of their claims; we also find 
the inventory and appraisal of the estate. 


There is, it may be said, a core of uni- 
formity in our probate legislation. But, to 
one who studies it in detail, it is like some 
of the lurid advertisements of improved 
varieties of apples—the core is very small. 


ARBITRARY VARIATIONS 


ET us then turn from the core of uni- 
| Patek and look at the very large 
apple of variations. First of all, there are 
certain purely arbitrary matters about 
which there can be no absolute right or 
wrong, or even better or worse, and as to 
these matters the variations are almost in- 
finite. 


For example, take the matter of the time 
for appealing from a probate order. It is 
purely a matter of having an orderly rule 
to follow. No principle is involved. We can- 
not say that a time limit of twenty days is 
right and a time limit of thirty days is 
wrong. Each is equally arbitrary. Hence, in 
preparing the Model Probate Code, the 
period ran from four days to one year, and 
was set respectively at ten days, twenty 
days, thirty days, sixty days, ninety days, 
and six months by various statutes. 

The same sort of variation can be fougd 
in other matters which are necessarily ar- 
bitrary. Every lawyer is familiar with the 
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fact that, in some states, a written will 
requires three witnesses and in others two 
witnesses, though it would be impossible 
to prove that one or the other was the 
correct number. The variation between 
those states which require no witnesses at 
all where the will is holographic, and those 
that require witnesses in all cases appears 
to be one of principle and not mere arbi- 
trary detail. 


FROM WHIM TO PRINCIPLE 


OMETIMES, the arbitrary variations, 
S which at first seem immaterial, finally 
reach such latitude that it becomes a ques- 
tion of principle. Thus, when, as we found, 
the time for contest after probate varied 
in most instances from three months to 
seven years, we were inclined to conclude 
that the seven-year statute proceeds upon 
an entirely different theory as to the func- 
tions of probate and contest, when com- 
pared with the three-months statute. 


Another group of statutes fixes a time 
limit on the probate of wills. This period 
runs from one year to twenty-one years. 
And if there is no statute, then there is no 
limit upon the time within which a will 
may be offered for probate. 


Many variations are found in the amount 
of the share which a surviving spouse re- 
ceives when he or she elects to take against 
the will. In nearly half the states, it is pos- 
sible for the dissenting spouse to take at 
least one half of the estate. On the other 
hand, in some states, a dissenting. widow 
may take a “child’s share” which, in the 
case of a family of a dozen children, would 
not be very large. Under some statutes a 
surviving spouse takes a life estate in one- 
half or a life estate in one- third. 


INCOMPATIBILITY 


HERE is a second type of variation, 
however, which, is much more serious. 
It is what I would describe as an incom- 
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patible variation, or, if you will permit the 
phrase, a “cock-eyed variation.” For ex- 
ample, in practically all states, surviving 
spouses have a first preference to appoint- 
ment as administrators. But, while some 
statutes give creditors a preference after 
spouses and certain other relatives, the 
Michigan statute contains the astounding 
provision that “in no case shall any person 
be appointed an administrator who is a 
creditor.” 


It seems to me that these provisions just 
can’t both be right. The appointment of an 
administrator is not an arbitrary matter. 
Most statutes evidently proceed on the as- 
sumption that a person who has a large 
economic interest in the estate or who is 
closely related to the intestate is likely to 
make a good administrator. But the Mich- 
igan statute apparently proceeds on exact- 
ly the reverse assumption, namely, that a 
person who is financially interested in the 
estate will make a poor administrator be- 
cause he will be unfair to other persons in- 
terested in the estate, whose financial in- 
terests are adverse to him. 

On the matter of the appointment of ad- 
ministrators, there are other variations. 
The statute may not only give the widow a 
preference in the appointment, but also 
give her a preference in the nomination of 
some one else who may be appointed. Or it 
may give this power to nominate also to 
next of kin, or to some of them. The mod- 
ern trend seems to be to give the court con- 
siderable discretion in the appointment. 


NON-RESIDENTS AND BONDS 


NOTHER matter upon which variations 

would seem to be entirely irrational is 
that of the appointment of non-resident fi- 
duciaries. Some statutes are extremely 
strict in excluding the appointment of non- 
residents; others draw no line on the mat- 
ter of residence. It would seem that either 
it is, or it is not, a desirable thing to have 
a non-resident fiduciary ; that one view must 
be right and the other wrong. 

Another variation of this kind comes in 
certain aspects of the law concerning bonds 
of executors and administrators. In many 
states the testator may request that the ex- 
ecutor serve without bond, and the court is 
empowered to follow this direction. In 
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others, all executors and administrators 
must give bond. It would seem that the the- 
ory of those which permit the court to dis- 
pense with the bond at the request of the 
testator is that this is the testator’s prop- 
erty, anyway, and if he wants to risk the 
personal integrity of the person named as 
executor, he may do so. The opposing the- 
ory is that, after the testator is dead, the 
property is that of his creditors and dis- 
tributees, and, for their protection, the 
court should require a bond. 


All sorts of variations exist as to the 
amount of the bond. In some states the 
traditional rule is laid down that the bond 
must be twice the inventory value of the 
personal estate. In one state it is 125% of 
the value of the personal estate and the an- 
nual income of the real property. In an- 
other it is one and one half times such valu- 
ation. In still another, not less than the full 
value of the personal estate. In other states 
the court is given full discretion as to the 
amount of the bond. 


One notices in some statutes a preference 
for corporate fiduciaries, which is doubtless 
justifiable, in view of difficulties which may 
have been experienced with irresponsible 
personal bondsmen. Thus, in one state, the 
amount of the bond is double the value of 
the personal estate, unless the bondsman is 
a surety company, in which case the amount 
is one and one half times the value. In an- 
other state the bond is double the value of 
the personal property, but if executed by a 
surety company, then 10% in excess of the 
value of the personal estate. 


New York has in force a valuable pro- 
vision as to surety bonds which was follow- 
ed in the Model Probate Code. If the bonds- 
man is a natural person, then his bond be- 
comes a lien on a designated portion of his 
real estate, and this lien is noted on the 
records of land titles. On the other hand, a 
surety company may give the ordinary 
bond. Doubtless, this is highly desirable in 
a large city where personal bondsmen all 
too often default. But in a state consisting 
almost entirely of rural areas, where per- 
sonal bondsmen are common and generally 
reliable, another type of statute might be 
desired, and in fact is provided in the alter- 
native in the Model Probate Code. 
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VARIATION IN THEORY 


THIRD type of variation in probate 
A statutes, of major significance, I call a 
variation in basic theory. The most im- 
portant groups of statutes which illustrate 
the variations in underlying theory or basic 
principles are those involving the probate 
and contest of wills. First, there is the 
group of states following the basic idea of 
the English ecclesiastical courts. Probate 
of the will is summary and without notice. 
While it has the form and effect of a judi- 
cial proceeding, there need be no contest 
and no trial of an issue until after probate. 
The English books called this probate in 
common form. Then, if any one wished to 
contest the probate of the will, he took 
steps, after probate, to have his contest 
tried in the same court on notice to in- 
terested parties. If the will was then found 
by the court to be duly executed, this was 
called probate in solemn form. 


In many of our states, however, a pro- 
bate proceeding is initiated by giving no- 
tice to interested parties. Then, if the due 
execution of the will is put in issue, the 
court having probate jurisdiction tries that 
issue before the will is admitted to probate. 
That, too, is a perfectly rational system. It 
proceeds on the assumption that it will be 
fairer to all concerned to give notice in all 
cases, than to give notice only in those cases 
where someone is dissatisfied. But, like the 
English system, it involves just one trial of 
the issue of will or no will, with notice to 
interested parties prior to the trial of that 
issue. 


Legislators did not always perceive the 
basic theory of a particular body of pro- 
bate law. Hence, we find, in a very consider- 
able number of states, provisions for an ap- 
peal to the trial court of general jurisdic- 
tion with trial de novo after the will had 
been admitted to probate on notice to in- 
terested parties. Thus, we may have two 
trials of the issue, will or no will, one in 
the probate court before probate, and the 
other in the circuit, district, or superior 
court after probate. Doubtless, the reason 
for adopting such a procedure was that 
the probate court was an inferior court 
presided over by a lay judge. Hence, any 
probate or contest in that court might be 
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unsatisfactory. The wasteful plan, so often 
adopted in the case of justice courts in the 
United States, was followed to the effect 
that a cheap and incompetent tribunal 
would be provided, but, if any one should 
be dissatisfied, he could have the matter 
tried all over again in a competent but 
more expensive trial court. 


It would seem that a probate procedure 
based on the idea of contest before probate 
would be sound, as would also one based on 
the idea of contest after probate. But a 
probate system providing for two contests, 
one before and one after probate, is thor- 
oughly irrational. : 


WHAT ABOUT UNIFORMITY? 


EFORE preparing this paper, I had a 

vague notion that uniform legislation 
was somehow appropriate for commercial 
subjects, such as sales and negotiable in- 
struments, but not for matters involving 
property. Then I asked myself,—just why 
should legislation be uniform? And, 
strangely enough, I found no obvious an- 
swer. 


First of all, of course, uniform legislation 
has the advantage over local legislation 
that it is likely to be more carefully and 
scientifically prepared. If a statute is drawn 
with a view to its adoption in all the states, 
its drafting is likely to be preceded by 
more broad and thorough study, and its ac- 
tual preparation is likely to be accompanied 
by more varied and expert criticism. That 
argument, however, is equally effective with 
respect to a model statute which does not 
purport to create uniformity, but which 
merely provides a guide to legislators who 
cannot find anything better. 


Second, if legislation is uniform, it is 
possible for the lawyers and courts of one 
state to take advantage of judicial interpre- 
tations made by the courts of another state. 
Thus, an element of certainty should be 
added to the laws of each state having the 
uniform statute in. question. Of course, 
uniform laws have not always been inter- 
preted uniformly, in spite of the legislative 
admonition, now inserted in uniform acts 
promulgated by the American Bar Associa- 
tion, to the effect that interpretation is to 
be uniform. To whatever extent the argu- 
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ment for uniform interpretation has force, 
however, it applies to legislation on all sub- 
jects, and includes probate law as well as 
commercial law. 


Third, uniformity is desirable in fields in 
which a practice in the laws of a consider- 
able number of status is usual. I am think- 
ing of the attorney for the manufacturer 
of refrigerators or washing machines or 
automobiles, who has agents in all states, 
and who makes contracts for sales on in- 
stallments. This attorney must know the 
law of contracts and of chattel mortgages 
and of conditional sales in each of the 
states in which his client operates. It would 
reduce the burden of his task enormously, 
if these various branches of the law were 
uniform. But, I do not believe that many 
lawyers have a probate practice in more 
than two or three states. Even if they draw 
wills for clients having property in a dozen 
or more states, it is not difficult to have the 
wills executed in such a way as to comply 
with the laws of all the states. 


Fourth, uniformity in legislation is de- 
sirable where the laws of two or more juris- 


trust 
services . 
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dictions are involved in the same transac- 
tion, and where a problem of choice of law 
may arise. Here is the situation in which 
there is a crying need for uniformity in the 
probate field. Almost every lawyer has en- 
countered the problem of the decedent who 
dies leaving assets in two states. Perhaps 
the laws of the two states differ as to the 
classes of creditors who are preferred. Per- 
haps it is uncertain in which state the de- 
cedent was domiciled, and consequently it 
is doubtful whether the court will apply the 
law of the one or the other state as to the 
distribution to next of kin. Perhaps there 
is a question as to the locus of intangibles 
for purposes of administration. In these 
situations it is clear that uniformity would 
help, but it would fall far short of a com- 
plete solution. 
HISTORICAL ACCIDENTS 

EFORE concluding this discussion of 

uniformity in probate legislation, I 
should like to add two observations. First, 
from a rather detailed study of American 
probate law, I am convinced that most vari- 
ations in this legislation are the result of 
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historical accident. When a given statute 
was drafted, the legislative committee hap- 
pened to borrow from the statutes of Mas- 
sachusetts or Virginia or New York or 
California because a copy of the revised 
statutes of that state was available to-mem- 
bers of the committee. No one will ever 
know how much the excellent printing and 
bookbinding which went into the edition of 
the Massachusetts Revised Statutes of 1836 
had to do with the adoption of those 
statutes in other states. But I suspect the 
causation was highly significant: Here was 
an easy-to-read, nicely bound volume, which 
was readily obtainable. But if the reason 
for the adoption of particular statutes is no 
stronger than that, then there should be 
no compelling reason against uniform leg- 
islation. In fact, I think the probate 
statute is rare indeed which may be said to 
be peculiarly adapted to the social condi- 
tions of one state but not to those in an- 
other. I have referred to one such situation 
with respect to surety bonds; but I think 
there are very few besides that. 


Second, although it is popularly assumed 
that commercial law has been the typical 
subject of uniform laws, the efforts of the 
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American Bar Association in the direction 
of uniformity, from the very beginning, in- 
cluded a consideration of probate law. 
When the American Bar Association was 
organized in 1878, one of the avowed ob- 
jects of the Association as stated in the 
constitution was “to promote the admini- 
stration of justice and uniformity of legis- 
lation throughout the union.” The Com- 
mittee on Jurisprudence and Law Reform 
considered certain uniform probate laws in 
its earliest reports. At the Annual Meeting 
in 1879 the Committee proposed and the 
Association approved a resolution in favor 
of uniform legislation in the several states 
on the acknowledgment and authentication 
of instruments relating to real estate and 
in the mode of executing and attesting wills. 
In its report to the Association in 1886, the 
Committee on Jurisprudence and Law Re- 
form reported on “Uniformity of Proceed- 
ings in the Settlement of Estates of Dece- 
dents who have left Property in Several 
States.” 


In the Report of the Committee of Uni- 
form State Laws for 1891, it is stated that 
twelve subjects for uniform laws were pro- 
posed in a questionnaire sent to the mem- 
bers of the committee in the several states. 
The answers were almost unanimously in 
favor of greater uniformity in all the 
twelve subjects designated. Four of these 
twelve subjects were as follows: Descent, 
distribution, wills, and probate. 


I realize that none of these beginnings 
was immediately productive of uniform 
legislation. But the point is this: from the 
very inception of the American Bar Asso- 
ciation, probate law has been regarded by 
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some of its leaders as a suitable subject for 
uniform legislation. That we have not had 
much uniform legislation on this subject 
has been due to the fact that not enough 
lawyers have felt sufficiently handicapped 
by the lack of uniformity to do anything 
about it. 


IMMEDIATE AND LONG VIEW 


UT there is one branch of probate law 

in which the need for uniformity is so 
obvious and so insistent, that I have high 
hopes that we can secure it. The Uniform 
Ancillary Administration Act is a piece of 
legislation which deals with the problem of 
synchronizing the domiciliary and the an- 
cillary administration in such a way that 
both can be handled as a unit, and which 
reduces to a minimum the formalities in- 
cident to the securing of ancillary admini- 
stration. In my opinion, this is the immedi- 
ate step which we can take in the direction 
of uniformity. 

Finally, I should like to conclude with a 
suggestion as to the long view in probate 
reform. To me the most important objec- 
tive is not the securing of uniformity in 
probate procedure, although that is highly 
desirable. What we should aim at as an ul- 
timate goal is a single administration pro- 
ceeding for the estate of each decedent, 
which will be effective in all states. In my 
opinion there is no more reason, on prin- 
ciple, why there should be an administration 
of a decedent’s estate in every state in 
which he has property than that there 
should be an administration of an estate 
in a bankruptcy in every state where 
the bankrupt has property. I realize that 
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the constitution of the United States ex- 
pressly provides for the latter but not for 
the former and that constitutional difficul- 
ties would inevitably be encountered in an 
attempt to secure a single administration 
of a decedent’s estate. It may be that my 
suggestion sounds academic and impracti- 
cal. And I would be the first to admit that it 
involves something which may take years to 
accomplish. 


But I predict that, after the Uniform 
Ancillary Administration Act has been gen- 
erally accepted and we have become accus- 
tomed to it, we shall go further and enact 
legislation completely dispensing. with an- 
cillary administration in most situations 
on compliance with a few simple formali- 
ties. Already we have effective laws in many 
states dispensing with domiciliary admini- 
stration in the case of small estates. Some 
day I hope we can press the idea of dis- 
pensing with administration still further 
in the case of estates of non-residents and 
can approach the ultimate goal of one ad- 
ministration proceeding for each estate 
wherever it may be found within the 
length and breadth of the United States. 


The Union &? Now Haven 
Trust Company 


NEW HAVEN -: CONNECTICUT 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


ESTATE AND TRUST PROBLEMS. 


HOUSTON BANK & TRUST CO. 


STON ,.TEX< 





For 


Ancillary Service 


in New York 


Perhaps you are not in immediate 
need of ancillary service in this State, 
but why not anticipate the possible re- 


quirements of your customers by investi- 


gating now the scope of service available? 


Unless you are already familiar with 
the completeness and efficiency of our 


trust services, we invite your inquiry. 


Personal Trust Department 


CHEMICAL 
BANK 
& 


TRUST COMPANY 
Founded 1824 


Main Office 
165 Broadway 
New York 15, N. Y. 


TRUSTS and ESTATES—OCTOBER 1948 





SOCIAL ASPECTS of ESTATE TAXATION 


R. M. ALTON 


As President, Trust Division, American Bankers Association; 
Vice President and Trust Officer, The United States National Bank of Portland, Oregon 


HE evolution of property down through 
Tate ages with its attendant benefits 
has been accompanied by burdens in the 
form of charges for community services 
which we now call taxes. The levies so made 
were sometimes rendered by personal 
service, usually military in nature, and by 
other levies on the flocks, and crops of the 
taxpayer. With the increase in the com- 
plexity of the economic system, less and 
less was demanded through service and 
more and more were the levies made by 
money payments. With the gradual switch 
in the nature of property from real to per- 
sonal as a medium of wealth, came the need 
and necessity of fitting the collection of 
taxes to the new types of property so in- 
vented. This created new avenues of taxa- 
tion and new applications of taxes to fit 
the values represented in the new types of 
property. 

It was not until “The Wealth of Na- 
tions,” written by Adam Smith in 1766, 
that Europe began seriously to turn to 
estate and inheritance taxes as such.! How- 
ever, the idea behind this type of taxation 
was not new, as the Egyptians as early as 
117 B.C. had applied succession taxes to 
both personal and real property.? The tax 
was considered as a redemption fee from 
the ruler, in whom rested title to all things. 
This tax persisted through the Roman oc- 
cupation and eventually became identified 
with the Roman vicesima hereditatium. 
The introduction of the tax in Rome has 
been attributed to Emperor Augustus who 
ordered all Romans to include in their wills 
a bequest if not less than 5% to the State. 


Two SCHOOLS OF THOUGHT 


N his fine work “The Taxation of Inheri- 
tance,” William J. Shultz expresses con- 
cisely the position of the different schools 
of thought on this subject, when he says: 
“During the first half of the nineteenth 
century there developed in England and up- 


1Adam Smith, Wealth of Nations. 
“William J. Shultz, The Taxation of Inheritance. 
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on the Continent what might be called an 
‘orthodox school’ of opinion that disapproved 
of the inheritance tax on the double ground 
that it affronted the natural right of indi- 
vidual possession of property and its corol- 
lary the natural.right of inheritance and be- 
quest, and that it destroyed national cap- 
ital; at the most, a slight transfer tax might 
be sanctioned. The possession of property 
and its transmission at death were natural 
rights, recognized and sanctioned but not 
created by the State. Ignoring the argument 
that the dead have no rights, it was as- 
serted that the transmission of property 
by inheritance or succession was an exercise 
of the will of the living, that a bequest was 
but a postponed gift, and that a tax which 
diminished such bequests or successions was 
abolishing the property rights of the living 
with the intent to despoil the dead. Or, 
drawing an additional argument from the 
arsenal of the Utilitarians, the ‘orthodox 
school’ asserted that the institution of in- 
heritance was so indispensable to the devel- 
opment of families and the progress of 
society that ‘if it did not exist, it would be 
necessary to invent it,’ and that an inher- 
itance tax according to its severity corre- 
spondingly weakened this excellent institu- 
tion. 

“An increasing number of economists be- 
gan to take exception to the dicta of the 
orthodox school and to defend the inher- 
itance tax on legal and ethical grounds. 
Bentham, with his vigorous attack on the 
ethical justifications of the institution of 
inheritance and his insistence upon the ‘un- 
burthensomeness’ of even heavy taxes upon 
inheritances, was the inspiration of the two 
Mills, of Edgeworth, of Marshall, and of 
not a few American economists who touched 
upon this subject. The institution of in- 
heritance, it was argued, is not a natural 
right, but a privilege granted by the State, 
and what the State giveth, the State can 
take away. In English-speaking countries, 
Blaekstone* was the authority that ‘wills 

. and testaments, rights of inheritance 
and succession, are all of them creatures of 
the civil or municipal laws, and accordingly 
are in all respects regulated by them;’ and 
that ‘all rules of succession to estates are 


‘Blackstone Commentaries, Book II, Chapt. 8, p. 811. 
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creatures of the civil polity, and juris posi- 
tivi merely.’ 


“The orthodox school had to make a cor- 
responding shift of tactics, and meet ethical 
argument with ethical argument; moreover, 
it was hopeless after the middle of the cen- 
tury to oppose inheritance taxes altogether, 
so we find the orthodox writers basing their 
arguments on ethical principles that could 
warrant only minimum inheritance tax rates 
— the ‘cost of service’ and ‘value of service’ 
arguments. Champions of severer inher- 
itance taxes, on the other hand, appealed 
to ‘back tax’ and ‘lump sum’ arguments, to 
principles of ‘faculty’ and ‘equality of sac- 
rifice’; a few braver spirits, or social rad- 
icals with no standing to lose, boldly pro- 
posed the inheritance tax as an agency of 
class discrimination or as a step towards 
more or less complete abolition of inher- 
itance.” 


HERE TO STAY—SO 


HESE fundamental arguments have 
{ee changed over the years. In our own 
economy Thomas Jefferson, Andrew Carne- 
gie, Theodore Roosevelt, and Harlan E. 
Read* have added their names to those 
who favor a limitation on the right to give 
because of death. No final decision has ever 
been had on this contentious point; how- 
ever, the fact remains that in all countries 
the tax is levied and the proceeds are 
thrown into the general treasury to aug- 
ment the recurring receipts of what might 
be termed standard taxation. It appears 
that whether we take one side or the other 
that the tax is here to stay. 


This leaves us with the social aspect of 
the situation and the question arises—are 
the rates so high as to favor the radical 
elements that are attempting to redistri- 
bute the wealth through the medium of an 
estate or inheritance tax, or is tax levied 
with revenue in mind only? 


The rates were first applied in 1898, re- 
pealed in 1902 and passed again in 1916. 
Since that time the rates have progressed 
as indicated in this table:5 


“Thomas Jefferson, Letter to James Madison, September 
6, 1789; Andrew Carnegie, Gospel of Wealth & North 
American Review, 1890; Theodore Roosevelt, Message to 
60th Congress, December 1907; Harlan E. Read, Abolition 
of Inheritance, 1919. 


SEvans Woollen, American Bankers Association Trust 
Bulletin, February 1947. 
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Percentage levied. 
15% 
Repealed 
10% 

15% 
25% 
Reduced 20% 
45% 
60% 
70% 
77% 


It is apparent that in the higher brackets 
perhaps something more than mere revenue 
to the government was in the mind of 
those who. fostered the passage of the bill. 
The point at which rates become confisca- 
tory depends to a great extent on the men- 
tal bias and general thinking of the indi- 
vidual; however, it would seem that where 
the rate reaches 77% of the entire estate 
this would more than satisfy all but the 
most radical socialist. 


Year 
1898 
1902 
1916 
1917 
1917 
1926 
1932 
1934 
1935 
1940 


REDISTRIBUTION RESISTED 


STUDY of the larger and more historic 

of our estates indicates that to a large 
extent the redistribution idea has been de- 
feated. This has been done by the use of 
the charitable foundation, wherein the in- 
come is used for eleemosynary purposes the 
direction of which is in the hands of the 
heir who likewise controls the investments 
and through them the voting of the stocks 
held in the portfolio. 

Therefore from the social angle the prop- 
erty in such estates has not reverted to the 
state but has largely been placed beyond 
the pale of taxation. Whether or not the 
Federal and State governing bodies will 
go so far left as to do away with the right 
to leave property for charitable purposes 
is a question that will no doubt be debated 
and decided in the years ahead. Those of 
us who represent the estates so affected 
should be alert to the situation and make 
our decision as to whether we want an 
estate tax or inheritance tax or both, and 
if so we must determine at what point 
the tax ceases to be a tax for revenue 
and enters the field of social legislation as 
a means of the socialization and redistribu- 
tion of property. 
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ARGUMENTS WEIGHED 


HE main economic argument against 
few dioent taxation has always been 
that it constitutes a destruction of capital, 
in that it falls upon capital rather than 
upon income. It has been pointed out by 
capable economists that there is little dif- 
ference between capital and income as such 
—they are simply different means of meas- 
uring the same thing and the final result 
is not a loss to the general economy; that 
the factories, the fields, and mines are still 
in existence after the tax and that the 
only effect of the tax would seem to be 
that it should tend to reduce the taxes on 
individual incomes, and hence the saving 
so effected would be reflected in larger in- 
comes for investment in capital goods. 

The same is true of the argument that 
forced liquidation decreases the values to 
a point where the estate being liquidated is 
wrecked. However, in the broader view the 
purchase of securities at low values there- 
by creates a profit in the hands of the new 
owner. The better authorities therefore 
seem to indicate that the tax does not de- 


stroy capital but at the most simply cre- 
ates a change or transfer of ownership, » 


The argument of the reaction on family 
life no longer seems cogent in the United 
States. The redistribution of properties 
held over long periods of time in a family 
certainly is a wrench to those involved. 
This is particularly so in Europe where 
landed proprietors have lived from the 
same land for generations. However, in 
this country where fortunes are largely 
made up of a different type of property 
the argument of holding a family together 
by means of inherited wealth seems less 
persuasive. We may conclude then that leg- 
ally the estate and inheritance taxes are 
supportable in the law and perhaps we can 
reluctantly agree that economically the as- 
sessment of these taxes does not constitute 
a destruction as such of national capital. 


MAXIMUM RATE? 


HERE remains, however, the .perplex- 
‘hie question of how high these taxes 
can go until they reach a point where they 
are levied, not for income, but for the so- 
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cialization and redistribution of wealth. 
‘The dividing line is faint indeed and a 
study of writings on the subject discloses 
but one source that might be deemed 
authoritative on this point. Professor 


Eugenio Rignano, an Italian socialist, in 
his work “The Social Significance of In- 
heritance Taxes” is the one authority who 
can at least speak for those favoring the 
redistribution of wealth by the use of the 
tax. The theory he expounds would require 
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an estate tax of 50% on all wealth accu- 
mulated by a person during his lifetime 
and a tax of 100% on all inherited wealth. 
The theory so presented includes the pay- 
ment of the tax in kind and not through 
the payment of the tax in money. In his 
thesis for this method of the return of 
capital to the state, Rignano argues that 
the amount of the levy —50%—will consti- 
tute sufficient urge to the accumulator, as 
will save the value of his initiative to the 
state. 


It would seem cynical, in view of the 
fact that these taxes were born of a war 
fought to save our way of life, to adopt 
theories of taxation which include the very 
principles we were fighting to destroy. 
While we may argue legally that the dead 
have no rights, it would seem that an 
economy that has always fostered individ- 
ual initiative, liberty and opportunity can- 
not, or should not, put a time limit on the 
enjoyment of the fruits of that endeavor 
and attempt to limit its blessings to the 
term of a human life. It would come as 
quite a shock to the average citizen to 
know that use and control of his property, 
acquired either by his own effort or by in- 
heritance, could be limited to himself and 
his family for his life span only. 


While it may be argued that the present 
rates do not affect the man of average 
wealth, such an argument is beside the 
point when discussing the principles of tax- 
ation. If the intent as reflected in the rate 
is fundamentally to redistribute wealth, it 
is foreign to democratic principles and the 
intent once established, the rule can be 
applied without regard to the size of the 
estate. 


Principles so established may not be of 
individual concern at the moment of their 
conception, yet once such a principle is 
established without opposition it will be 
more difficult to repeal than oppose at in- 
ception. As always, in a democracy eternal 
vigilance is the price of liberty. Let us then 
be on guard against those among us who 
would introduce, under the innocent cloak 
of a revenue measure, the insidious doc- 
trines of socialism, under which they would 
substitute force. for ambition and replace 
initiative with fear. 
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SAVINGS BONDS in ESTATE PLANNING 


THOMAS J. LYNCH 
General Counsel for the Department of the Treasury 


two hundred fifty-two billion dollars 
over fifty-three billion dollars was repre- 
sented by savings bonds. It may be antici- 
pated that for a good many years to come 
almost every deceased persons’ estate will 
involve holdings in United States Savings 
Bonds. Problems arising from these hold- 
ings should therefore be of interest to most 
attorneys. 


QO N July 1, 1948, of a total public debt of 


The current offering circulars for these 
bonds are Department Circular No. 653, 
Second Revision, as supplemented and 
amended, which offers Series E bonds, and 
Department Circular No. 654, Second Re- 
vision, as amended, which offers Series F 
and Series G bonds. These circulars set 
forth the terms of the bonds and describe 
them with particularity. The general regu- 
lations currently in effect as to all United 
States Savings Bonds are contained in De- 
partment Circular No. 530, Sixth Revision, 
as amended!. Under modern decisions most 
of which follow the reasoning of U. S. vs. 
Birdsall? and U. S. vs. Janowitz,* the regu- 
lations which these Department Circulars 
contain are regarded as “the supreme law 
of the land * * * anything in the constitu- 
tion or laws of any State to the contrary 
notwithstanding.” While the regulations 
have been revised and amended several 
times since originally promulgated, the 
changes have in general been for the pur- 
pose of increasing the rights and benefits of 
the registered owners. This discussion will 
be limited in the main to savings bonds 
which are currently available, namely, 
Series E, F, and G. 


LIMITATION ON HOLDINGS 


HERE is a limitation on the amount of 
savings bonds of the various series 


The Department Circulars containing the regulations 
May be obtained through the Federal Reserve Banks and 
Branches, the Chicago Branch of the Bureau of Public 
Debt, or the Bureau of the Public Debt in Washington. 


7233 U.S. 223. 
*257 U.S. 42. 
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which an owner may have issued to him dur- 
ing any one calendar year. The existing 
limitation for Series E is $10,000 (matur- 
ity value) on original issue for each calen- 
dar year. The limitation per calendar year 
on Series F or G is $100,000 (issue price) 
of either series or of the combined aggre- 
gate of both. The words “original issue” as 
used here are in contradistinction to bonds 
acquired by reason of the death of another, 
the termination of a trust, or the happen- 
ing of any other event within the meaning 
of the regulations. 


For example, John Jones who has pur- 
chased savings bonds of Series E, F, and 
G, up to the limit for the year 1948, would 
not acquire an excess by reason of the 
death of Mrs. Ella S. Jones leaving him 
bonds registered in her name alone or in 
her name payable on death to him up to the 
limit in Series E, F, and G 1948. Under the 
regulations bonds so acquired are not in- 
cluded in computing a person’s holdings, 
and John Jones would of course be entitled 
to have such bonds reissued in his name 
without regard to the limit. “The happen- 
ing of an event” which would exclude the 
application of the limitation, as those-words 
are used here, would include successorship, 
for example. In brief, X Corporation having 
absorbed and continued the business activi- 
ties of Y Corporation would be entitled to 
acquire and to have reissued in its name 
any bonds of Series F and G held by Y up 
to the limit, even though X itself already 
held the limit in bonds of the same series 
issued in the same calendar year. 


In the case of Series E, bonds registered 
in coownership form may be applied to the 
holdings of either or may be apportioned 
between them, but will not be applied to 
both, whereas bonds of Series F and G 
registered in coownership form are charged 
in full to both coowners. In othér words, 
John Jones and his wife, Ella, could buy 
$20,000 (maturity value) of savings bonds 
of Series E-1948 in their names in coowner- 
ship without exceeding the limit, but if they 
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bought savings bonds of Series F and G 
1948 in the amount of $200,000 (issue 
price) in their names in coownership form, 
they would have an excess. In the case of all 
three series, the method of computing co- 
ownership holdings does not depend on the 
source of the money used to purchase the 
bonds, the order in which the coowners are 
named, physical possession or relationship 
(as such) between the parties. 


Under the regulations an excess must be 
surrendered for refund of the purchase 
price less (in the case of Series G bonds) 
any interest which may have been paid 
thereon, or for such other adjustment as 
may be possible. In many instances adjust- 
ments of an excess will involve no loss of in- 
vestment yield, for very little. For example, 
the $200,000 (issue price) of Series F and 
G bonds which John and Ella purchased 
during 1948, can be adjusted by reissuing 
one-half the amount in the name of John 
payable on death to Ella and the other half 
in the name of Ella payable on death to 
John. The reissued bonds would bear the 
same issue dates as the originals. 


FORMS OF REGISTRATION 


OR natural persons in their own right, 

savings bonds of Series E are available 
in three, and only three, forms of registra- 
tion: single named owner form—“John A. 
Jones”; beneficiary form—“John A. Jones 
payable on death to Mrs. Ella S. Jones”; 
and coowner form—“John A. Jones or Mrs. 
Ella S. Jones.” Bonds of Series F and G are 
available in the above forms of registration 
and in addition may be registered in the 
names of persons acting in a fiduciary ca- 
pacity and in the name of a corporation, a 
partnership, or an unincorporated associa- 
tion, but the beneficiary and coowner forms 
may not be used unless all persons named 
in the registration are natural persons in 
their own right. 

Bonds of Series F and G registered in the 
name of a trustee (whether an individual 
or a corporation) may be reissued in the 
name of succeeding trustees whether the 
trust was established by will, declaration, 
or otherwise, and upon the termination of 
the trust may be reissued in the name of 
the person, or persons, entitled to the assets 
thereof. Reissue is, of course, allowed in the 
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case of merger, consolidation, or dissolu- 
tion of corporations, partnerships, and un- 
incorporated associations. 


EFFECTS OF SINGLE OWNER REGISTRATION 


F a purchaser has bonds issued in his 
I own name it is possible for him to have 
them reissued at a later date naming an- 
other natural person or coowner or bene- 
ficiary. If they are of Series F or G he may 
also have them reissued in the name of a 
trustee of a living trust created by him for 
his benefit in whole or in part during his 
lifetime. While a testametnary trust may 
become entitled to Series E bonds, they may 
not be reissued in the name of the trustee. 
Upon the death of the registered owner, 
bonds in single named owner form belong 
to his estate. It is well to keep in mind that 
they may be redeemed by the executor or 
administrator of the estate or they may 
pass by will or by laws of descent and dis- 
tribution. A person who thus becomes en- 
titled to bonds may have them reissued in 
his name alone or with a coowner or bene- 
ficiary and the reissued bonds will be dated 
as of the original date of issue. 

If a purchaser desires to make a gift of 
the bonds he may have them registered in 
the name of the donee when purchased. 
Such registration vests title to the bonds 
in the donee. 

Single named owner bonds do not com- 
plicate the distribtuion of the property of a 
decedent; in many cases they simplify it. 
Unless the laws of the jurisdiction in which 
the decedent was domiciled require it, it is 
not necessary to establish title to savings 
bonds by administration of the estate. Even 
if administration is required by local law 
the Treasury will make payment on bonds 
without it if the value of the bonds is $250 
maturity value or less or the estate under 
$500. In lieu of administration a fairly 
simple form may be filed with the Depart- 
ment setting out the facts concerning the 
estate of the decedent and the rights of the 
parties claiming the bonds. 


BENEFICIARY FORM OF REGISTRATION 


HE beneficiary form of registration, 
that is, “John Smith payable on death 
to Ellen Smith,” does not give the purchaser 
or registered owner quite as free a hand in 
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his use of the bonds after purchase as the 
single named owner form. Although the 
owner may redeem the bonds at his option, 
he may not eliminate or change the benefici- 
ary at will. These bonds may be reissued, 
however, to name the beneficiary as co- 
owner. If the beneficiary predeceased the 
registered owner or if the beneficiary con- 
sents, the bonds may be reissued in the 
same manner as single named owner bonds. 
Upon the death of the registered owner a 
surviving beneficiary becomes entitled to 
the savings bonds as sole owner. This form 
of registration has been variously attacked 
as contravening the local laws of testamen- 
tary disposition, the laws of descent and 
distribution and the law of gifts. However, 
the effectiveness of the Treasury regula- 
tions has been quite generally recognized by 
the courts, both state and federal. The few 
decisions in State courts to the contrary, 
the first of which was Decker vs. Fowler+, 
have been negatived by the legislatures of 
those States through the passage of statutes 
specifically recognizing this registration. 


‘92 Pac. (2nd) 254. 
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COOWNER FORM OF REGISTRATION 


ONDS registered in coownership form, 
that is, “John Smith or Ellen Smith,” 
are the least adaptable to changing condi- 
tions. In many cases, however, they will 
meet the wishes of the purchaser more ex- 
actly than either of the two forms already 
discussed. Bonds registered in this form 
may be redeemed upon presentation by 
either coowner; upon the death of one 
coowner they become the sole and absolute 
property of the survivor. The effectiveness 
of this form of registration has also been 
generally recognized by the various courts 
which have considered the matter. 
Coownership bonds may be reissued to 
eliminate the name of a living coowner in 
three cases: (1) where a coowner marries 
and the other coowner consents to reissue in 
order to substitute the new spouse as co- 
owner or beneficiary; (2) where coowners 
have been divorced and a property settle- 
ment incorporated in the decree or ratifted 
by the decree awards the bonds to one of the 
coowners; and (3) where, in the case of 
Series F or G bonds, the coowners create 
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a living trust for the benefit of both in 
whole or in part during their lifetime and 
reissue in the name of the trustee is de- 
sired. These provisions add some flexibility 
to the coownership form of registration. 


PAR PAYMENT OF SERIES G BONDS 


NE feature of Series G bonds merits 
QO special consideration. This is the pro- 
vision for optional redemption at par upon 
the death of an owner or coowner, if a 
natural person, or upon the termination by 
reasons of the death of an individual of a 
trust or fiduciary estate which holds the 
bonds. This is a very unusual and liberal 
feature for any security to possess. Conse- 
quently, certain limitations were imposed. 

To take advantage of the provision for 
payment at par before maturity, the per- 
son entitled to receive payment must, within 
six months of the death of the registered 
owner, coowner, or person whose death 
terminated the fiduciary estate, give to a 
Federal Reserve Bank or the Treasury De- 
partment’s Division of Loans and Currency 
in Chicago, notice in writing of his inten- 
tion to redeem at par. The bonds need not 
be submitted with this notice, but they must 
be submitted, together with the required 
proof of death, to the office to which notice 
. was given not later than the last day of the 
month preceding by one calendar month the 
date on which payment is desired. It is not 
required that the bonds be submitted with 
the notice for the person entitled to pay- 
ment has an option to delay redemption un- 
til the date of the second interest payment 
after the death which made redemption 
possible. 

The time for giving notice of intention 
to redeem at par may be extended by the 
Department in certain cases where it was 
impossible to give notice. For example, if 
there has been litigation which delayed the 
appointment of an executor or administra- 
tor the time for giving notice will ordinar- 
ily be extended to six months from the date 
of appointment of the executor or admini- 
strator. 

There is a further restriction applying 
only to the par payment of bonds held by a 
trust or fiduciary estate that is terminated 
by death of an individual. If the trust is 
terminated only in part, par payment will 
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be made of only a proportionate part of the 
Series G bonds held by the trust. 


While this provision may be advantageous 
in some instances, Series G bonds belonging 
to an estate or a trust may be reissued in 
the names of the heirs or other persons ul- 
timately entitled with the original dating 
and may be held by them to maturity with- 
out any loss of interest yield. 


TAX STATUS OF SAVINGS - BONDS 


AVINGS bonds of Series E, F, and G, 
~ and the interest paid upon them are 
not subject to taxes imposed on, principal 
or interest by any State or possession of 
the United States or by any local taxing au- 
thority. They are not, however, exempt 
from gift, estate, and inheritance taxes, 
and the interest paid on them is not ex- 
empt from federal income taxes. A few ex- 
amples involving only Federal taxes, should 
serve to illustrate. 


Bonds purchased by A and registered in 
A’s name alone involve no gift tax problem; 
they involve exactly the same estate and 
inheritance tax problems as any other prop- 
erty upon the death of A. Bonds purchased 
by A and registered gratuitously in B’s 
name alone, constitute a gift during the 
year purchased; the cost of the bonds must 
be considered in determining A’s gift tax 
liability for that year. 

Bonds purchased by A and registered in 
A’s name, payable on death to B, involve no 
gift tax problem, but on A’s death their en- 
tire redemption value (this would be the 
par value of G bonds) would form a part of 
his gross estate for tax purposes. Bonds 
purchased by A and registered gratuitous- 
ly in B’s name, payable on death to A, con- 
stitute a gift to B during the year pur- 
chased and the cost of the bonds must be 
considered in determining A’s gift tax lia- 
bility for that year. Upon B’s death the en- 
tire redemption value would form a part of 
B’s gross estate for estate tax purposes. 

Bonds purchased by A and registered 
gratuitously in B’s name, payable on death 
to C constitute a gift to B during the year 
purchased; the cost of the bonds must be 
considered in determining A’s gift tax lia- 
bility for that year. Upon B’s death the en- 
tire redemption value would form a part of 
B’s gross estate for tax purposes. Bonds 
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purchased by A and registered gratuitously 
in the form “A or B” present no gift tax 
problem unless and until A gratuitously 
permits B to redeem the bonds and retain 
the redemption value. When this occurs the 
redemption value must be considered in de- 
termining A’s gift tax liability for that 
year. On A’s death the entire redemption 
value of bonds still outstanding in this form 
would constitute a part of his gross estate 
for tax purposes. Bonds purchased by A and 
registered gratuitously in the form “B or 
C” constitute a gift and upon the death of 
either B or C one-half of the redemption 
value would form a part of the decedent’s 
gross estate for tax purposes?. 

The marital deduction provisions of the 
Revenue Act of 1948 apply to savings bonds 
just as they do to any property. 


INCOME TAX STATUS OF INTEREST 


N the case of Series E and F bonds which 
_ ede issued at a discount, the increment 
in value is taxable interest income. If the 
taxpayer is on the accrual basis, interest is 
income as it accrues. If the taxpayer is on 
the cash basis, the interest may be reported 
each year as accrued (as shown in the table 
on the bonds), or it may all be reported 
when the bonds mature or when they are re- 
deemed. Once the taxpayer has elected to 
report the interest as it accrues, however, 
he cannot change to the cash basis without 
the permission of the Commissioner of In- 
ternal Revenue. 


5Com. Mimeograph, Coll. No. 5202, R. A. No. 1128, Of- 
fice of the Commissioner of Internal Revenue, June 14, 
1941. Information on the application of the Federal in- 
come, estate, and gift taxes to United States Savings 
Bonds may be obtained from the Office of the Commission- 
er of Internal Revenue in Washington or from the’ local 
Collector of Internal Revenue. 
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Interest on Series G bonds may be in- 
cluded in gross income either when re- 
ceived or as it accrues, depending upon the 
taxpayer’s method of accounting. The in- 
terest accrues when it becomes payable, but 
not until then. Under the terms of issue 
the redemption value of Series G bonds 
prior to maturity, except in certain cases 
upon death, is less than the purchase price; 
technically, this difference is a refund in 
part of interest previously paid or accrued. 
Upon redemption before maturity no ad- 
justment can be made in any year for real- 
ized interest, but in the year of redemption 
the difference between the redemption 
value and the purchase price is deductible 
as ordinary loss incurred in a transaction 
entered into for profit. 

When bonds are registered in the names 
of two persons as coowners, interest is in- 
come to the person who contributed the 
purchase price. If the purchase price is 
contributed by both, interest is income: to 
both in proportion to their contributions. 
If the bonds were a gift to both coowners, 
interest is income to each of them in equal 
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amounts. For taxable years beginning after 
December 1, 1940, regardless of the issue 
date of the bonds, a trustee may elect to 
treat the annual increment in value of sav- 
ings bonds held in trust as taxable income. 
If that election is made, the increment is 
taxable to the beneficiary if distributable to 
him under section 162 of the Internal Rev- 
enue Code. Income from interest on savings 
bonds is, of course, eligible for the “split- 
income” treatment provided by the Rev- 
enue Act of 1948. 


FACILITIES FOR PURCHASE AND 
REDEMPTION 


T the present time it is possible to pur- 
chase Series E bonds from the Treas- 
urer of the United States, Federal Reserve 
Banks or Branches, most United States 
Post Offices, most incorporated banks, trust 
companies, mutual savings banks, Federal 
savings and loan associations, and many 
industrial and commercial firms. They may 
be purchased through payroll deduction 
plans by wage earners or through local 
banks and trust companies by professional 
and business men under the ‘“Bond-A- 


Month” plan. Series F and Series G bonds 
may be purchased from the Treasurer of 


the United States or the Federal Reserve 
Banks and Branches, and applications for 
the purchase of these bonds may be sent 
through the agencies authorized to issue 
Series E bonds. 


Not only has the Treasury Department 
made it easy for the public to buy these 
bonds, but to bring these services closer to 
the individuals, the majority of the banks, 
trust companies, mutual savings banks, and 
Federal savings and loan associations have 
been authorized to redeem Series E bonds 
for the registered owners, and Federal Re- 
serve Banks have been authorized to handle 
a large number of the redemption and reis- 
sue transactions that arise in connection 
with savings bonds of Series F and G as 
well as Series E. The Bureau of the Public 
Debt has also established an office in Chi- 
cago, which handles most of the transac- 
tions involving savings bonds. 

I might make these suggestions on how 
these facilities may serve you best. If you 
are in or near a city.with a Federal Re- 
serve Bank or Branch you should take a 
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United States Savings Bonds problem first 
to the Bank’s officer who handles savings 
bond transactions. If the Federal Reserve 
Bank is authorized to handle the transac- 
tion, the officer will advise you how the 
matter may be handled. If the Federal Re- 
serve Bank is not authorized to handle your 
particular problem, the officer will either 
submit it to the Chicago Branch of the 
Bureau of the Public Debt or will advise 
you to do so. 


If you are not near a Federal Reserve 
Bank or Branch, the problem should be sub- 
mitted to the Chicago Branch, where, unless 
it is a rather unusual transaction, the en- 
tire matter can be handled. If you are in or 
near Chicago or Washington, it may be con- 
venient for you to consult directly either 
the Chicago Branch or the main office of the 
Bureau in Washington. 


One type of case which should be referred 
directly to the main office in any event is 
the occasional case still arising in which an 
attempt is made to defeat the rights of a 
surviving coowner or beneficiary. When this 
occurs, particularly if it appears there will 
be litigation, the Bureau would appreciate 
having the matter referred directly to the 
Commissioner’s office. That office will be 
glad to supply a statement of the Depart- 
ment’s position and citations to the cases 
that have been decided on the questions in- 
volved. If the case involves important ques- 
tions arrangements will be made for presen- 
tation of the Treasury Department’s posi- 
tion to the court by the Department of 
Justice. 


THE WIDOW CONTEST WINNERS have expressed 
caution in revision of their portfolios this year. 
The contest has been sponsored by Barron’s Na- 
tional Business and Financial Weekly since 
1939. The average income afforded by the con- 
test winners was $5,300. First prize went to 
Eugene M. Kaufmann, Jr., in whose opinion 
there was no reason at this time to change the 
basic proportions in the portfolio, although the 
bond portfolio could be strengthened. Paul 
Hatmaker, honorable mention winner, advises 
the sale of all stocks and that the widow live 
on the capital for a while. He believes that the 
purchasing dollar is at the bottom and should 
begin to rise soon. In anticipation of this rise 
dollars should be accumulated. 
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COMPLETE BANKING AND 
FIDUCIARY SERVICES 
TO MEET EVERY NEED 


OR MANY YEARS Irving Trust Company 


has been increasing its all-around banking 


and fiduciary usefulness to more and more 
people. 


As trustee, executor, administrator—in 
every trust capacity—the Irving offers the 
cumulative knowledge of years of experience. 
Seasoned specialists handle trust affairs 
promptly, efficiently, economically. 


As new needs arise, you may rely upon the 


Irving to find new ways of serving the public. 
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THOMAS D. M. CARDEZA 


LAWRENCE SAUNDERS 
President 
W. B. Saunders Company 


GEORGE WHARTON PEPPER 
Pepper, Bodine, Stokes & Hamilton 


ROBERT DECHERT 
Barnes, Dechert, Price, Smith 
& Clark 


MARSHALL 8S. MORGAN 


PHILIP T. SHARPLES 
Chairman of the Board 
The Sharples Corporation 


W. FINDLAY DOWNS 
President 
Day & Zimmermann, Inc. 


JAMES H. ROBINS 
President 
American Pulley Company 


ADOLPH G. ROSENGARTEN, JR. 
Stradley, Ronon, Stevens & Young 


STANLEY W. COUSLEY 
President 

FRANCIS J. CHESTERMAN 
President 
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THOMAS B. K. RINGE 
Morgan, Lewis & Bockius 
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H. HOFFMAN DOLAN 
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ASSETS 
$ 47,740,538.59 


Cash on Hand 
and Due from Banks. 


U. S. Government 
Securities 51,497,201.30 


State, County and Municipal Securities . 
Other Securities. . . fee aot 
Stock of Federal iceailias Bank ae 
RN eee, Cre cute te LR eis Tet is 
Mortgages 
Investment in Fidelity Railing Piesewation 
Branch Office, 325 Chestnut Street 
Vaults, Furniture and Fixtures 
Real Estate. 
Accrued Interest Bisse die 
Prepaid Taxes and Expenses 
Other Assets 

Total Assets 


LIABILITIES 
Deposits 


U.S. Treasury .... $ 2,181,843.08 

Other Deposits 180,374,999.96 
Reserve for Interest, Taxes, etc. 594,964.61 
General Reserve. 2,000,000.00 
Other Liabilities. . . .. 

Total Liabilities. . . .. 
Capital Funds 

OS re 

Surplus. . ; 

Undivided Profits o 


Reserve for atapace 


$ 6,700,000.00 
13,300,000.00 
4,557,832.29 


et se : 652,826.19 


Total Capital Pands ASG 
Total Liabilities and Capital Funds 


983,621.47 
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11,433,055.40 
600,000.00 
70,742,633.88 
1,526,013.91 
2,939,117.48 
100,000.00 
658,377.78 

1.00 

656,719.65 
242,459.91 
840,627.70 
5211,346,087.60 


$ 186,135,429.12 


25,210,658.48 
$211,346,087.60 


United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 
Clearing House Exchanges, and for fiduciary purposes as required by law in the 


sum of $39,552,053.26. 


STANLEY W. COUSLEY, President 


BROAD AND WALNUT STREETS, PHILADELPHIA 9 
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Member Federal Reserve System 
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STATE and FEDERAL TAXATION 


Committee Report 


JOSEPH F. McCLOY 
Member of the New York Bar, Chairman 


I. Inheritance Tax Matters Affecting Two or 
More States: 


(a) Exemption, reciprocal or otherwise, of 
intangibles belonging to non-residents. Georgia 
still remains the only State not providing for 
reciprocal or other exemption of intangibles 
of non-residents. The almost universal estab- 
lishment of reciprocity as between the States 
in this connection by voluntary action on the 
part of the law makers of the several States 
furnishes a noteworthy instance of enlighten- 
ment on the part of the devisers of State tax 
policies, who thereby recognize the preferable 
results of mutual forbearance, rather than com- 
petition in this regard. 


(b) Statutory provisions of the Dominion 
of Canada and the Canadian Provinces as they 
may Affect Estates of Residents of the United 
States. The inheritance tax laws of all Can- 
adian Provinces, except Ontario and Quebec, 
have suspended their succession taxes for the 
period from April 1, 1947 through March 31, 
1952. The province of Ontario and Quebec 
both provide that reciprocal allowances may 
be made for taxes paid elsewhere on property 
located within the Provinces but, since both 
jurisdictions use the location of the property 
as the test, rather than the domicile of the de- 
cedent, there is no common ground for reci- 
procity with States of the United States. 


Taxes imposed upon intangibles of our resi- 
dents by the Dominion statutes will be subject 
to the United States-Canadian Tax Convention. 
Hence, those American estates which exceed 
the $60,000 exemption will be able to obtain 
credit against the Federal estate tax for the 
amount of the Dominion tax, whereas thereto- 
fore, when such estate were required to pay 
Provincial taxes as such, there was no credit 
to be obtained for such Provincial taxes 
against the Federal Estate tax. 


The Province of Ontario will henceforth (in 
the case of death on or after May 25, 1948) 
exempt the full amount of any bequest to re- 
ligious organizations from Ontario Succession 
Duties. This exemption is not as extensive as 
the proposed Dominion exemption which would 
extend to all charitable organizations in the 
case of death on or after January 1, 1948. 


BAR PROCEEDINGS 


(c) Means of Resolving Conflicts as to Dom- 
icile. Virginia, by Chapter 432, Laws 1948, ef- 
fective June 29, 1948, provides for compromise 
and arbitration of domiciliary disputes. In 
California, while there is no specific provision 
directed to compromises of conflicts as to dom- 
icile, there is a general provision of the Cali- 
fornia Revenue and Taxation Code (Sec. 1419 
(b)), under which it is believed that such com- 
promises may be effected. 

Eleven States have adopted the Uniform 
Compromise Act (or similar legislation) : Con- 
necticut, Delaware, Maryland, Massachusetts, 
Vermont, New Hampshire, New York, New 
Jersey, Pennsylvania, Virginia and District of 
Columbia. 

In addition, four states — Mississippi, Mon- 
tana, Oklahoma and Utah — have general 
compromise provisions, which might be avail- 
able for compromising conflicts as to domicile. 


Connecticut, Delaware, Maryland, Massa- 
chusetts, Vermont and Virginia have also 
adopted the Uniform Arbitration Act (or sim- 
ilar legislation). 

The adoption of legislation designed to re- 
move the danger of double or multiple taxation 
where conflicts as to domicile arise as far too 
slow, and, as we have suggested in earlier re- 
ports, it should be accelerated by the enactment 
of Federal legislation denying credit for State 
inheritance taxes (in arriving at the Federal 
tax) to estates of decedents of those States 
which fail to argee to refer domiciliary con- 
flicts to some agreed upon tribunal, as, for 
example, The Tax Court of the United States. 

Competition among the States as regards 
domiciles of deceased persons of substantial 
wealth is stimulated by the disparities in the 
death tax rate structures of the several states. 
Moreover, one of the unlooked for results of the 
Revenue Act of 1948 is that tax disparities as 
between the States are so greatly increased in 
estates where the marital deduction is involved 
that unless the States follow suit with marital 
deduction provisions of their own, the tempta- 
tion of many people of large wealth to attempt 
shifts of domicile is bound to produce an in- 
creased number of domiciliary disputes. By 
way of illustration, take the tax differential 
produced in a ten million dollar estate (with 


299 





marital deduction) by the Revenue Act of 
1948 as between Nevada, or Florida, and New 
York. Whereas this differential prior to 1948 
amounted to only $267,700, it is increased, as 
a result of the 1948 Act, to nearly one million 
dollars. Moreover, since adoption of marital 
deduction provisions by the States will result 
in greatly diminishing their revenues, it may 
be expected that State Tax administrators will 
intensify their efforts to retain taxable estates 
of the wealthy where domiciliary disputes de- 
velop. 


II. Provisions of Federal and State Estate, 
Gift and Income Tax Statutes Affecting 
for Charitable Purposes 


Last year’s Report included analyses of the 
provisions of Federal and State estate and 
gift tax statutes affecting gifts for charitable 
purposes, leaving for this year’s Report anal- 
yses of the provisions of income tax statutes 
affecting such gifts. 


Federal Income Tax: The Internal Revenue 
Code provides for a deduction of gifts to char- 
ity in arriving at income tax liability, but 
limits the amount allowable, in the case of 
individuals, to 15% of the taxpayer’s adjusted 
gross income, and in the case of corporations, 
to 5% of the net income as computed without 
the benefit of the deduction. There is no limi- 
tation in the case of individuals if in the 
taxable year, and in each of the ten preceding 
taxable years, the contributions exceed 90% 
of the taxpayer’s net income for each such 
year. In the case of citizens or resident indi- 
viduals, or domestic or resident corporations, 
the contributions must be made to an organ- 
ization “created or organized in the United 
States or in any possession thereof or under 
the law of the United States or of any State or 
territory or of any possession of the United 
States.” In the case of a contribution by a 
corporation to an unincorporated organization, 
the deduction is allowable after December 31, 
1948, only if such contribution is to be used 
within the United States or its possessions. In 
the case of a non-resident alien, the contribu- 
tion must be made to domestic corporations or 
to community chest funds or foundations cre- 
ated in the United States. The organizations to 
which deductible gifts may be made are as 
specified in Section 23 (0) (as to individuals) 
and Section 23 (q) (as to corporations). 

Whereas the Federal estate tax provisions 
do not limit the amount of the deductible gift, 
nor consider the location of the recipient, the 
income tax provision does limit the amount 
(except in rare cases), and also confines the 
deduction to what might be called “resident 
charities.” 
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State Income Tax: We have compiled the 
accompanying chart, which includes both indi- 
vidual and corporation income tax provisions of 
the several States, for the purpose of indicating 
the effects of such provisions upon gifts to 
charity. The alphabetical column headings of 
the chart correspond to these questions: 


(a) Does the statute provide for deduction of 
gifts to charity in arriving at tax lia- 
bility? 

(b) Is there any limitation on the amount al- 
lowable; that is, a percentage of income 
so devoted. 


(c) In the case of a resident income taxpayer, 
does the statute provide for deduction of 
gifts to all charities, regardless of whether 
within or without the State? 


In the case of a non-resident income tax- 
payer, is deduction allowed, regardless of 
location of the charity? 


If there is deduction allowed in any case, 
is it allowed on gifts to corporations and 
to all other charitable uses, including as- 
sociations, trusts, etc.? 


(f) Does the enumeration of charity donees 
follow the Federal income tax category? 


(g) Does the State statute carry the same re- 
strictions as in Federal income tax as 
regards the carrying on of propaganda, 
or otherwise attempting to influence leg- 
islation? 

Inspection of the Chart discloses both cor- 
respondences and differences between the per- 
tinent provisions of the State income tax and 
the Federal income tax statutes. With few ex- 
ceptions, gifts to charity are deductible. There 
should be no exceptions. In all cases the amount 
allowable as a deduction is limited in the 
State provisions as in the Federal provisions, 
although the percentages may differ. In most 
cases the resident. income taxpayer will be 
entitled to the deduction, regardless of whether 
the charity to which the gift is made is within 
the taxing State or not, but in too many cases 
the non-resident income taxpayer will not be 
permitted a deduction, unless the gift is made 
to a charity within the taxing State, which 
results in a particularly obnoxious discrimina- 
tion in line with similar discriminations com- 
plained of with respect to estate taxes. There 
is a general correspondence between the State 
provisions and the Federal provision specify- 
ing the character or status of the charity which 
entitles the donor taxpayer to a deduction, and 
finally, restrictions found in the Federal income 
tax provisions as regards organizations carry- 
ing on propaganda or otherwise attempting to 
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CHART SHOWING TREATMENT OF GIFTS TO 
CHARITY BY STATE INCOME TAX STATUTES 


(c) (d) (e) (f) (g) 
Yes’® No®™ Yes No No 
Arizona No No Yes Yes** No 
Arkansas Yes Yes No* No No 
California Yes No Yes Yes” Yes 
Colorado Yes Yes Yes Yes No 
Connecticut —_ Deductions same as in Federal Income 
Tax Law 
Yes No No 


Alabama 


Yes Yes 
Yes*® No 
Yes® 1 No** 
Yes No 


Delaware -..-..— 
D&C. —. i No ¥ 25 
Georgia — a Yes No'® Yes 
Idaho de Yes No Yes 
Indiana’ ae ice am ie isi os 
Yes Yes Yes Yes No** 
Renee 3 Yes Yes Yes Yes Yes” 
Kentucky -..-_ No No Yes Yes No 
Louisiana Yes Yes Yes Yes No 
Maryland Yes" Yes Yes Yes*? No 
Massachusetts _ 7 , pine iad is = e 
Minnesota No 2 Yes Yes No 
Mississippi Yes Yes No No”* Yes** No 
ae Yes Yes” 2° No No No 
Montana .---- Yes Yes Yes Yes Yes Yes No 
New Hampshire No provision is made for deduction of 
charitable gifts 
Yes Yes Yes Yes Yes No 
Yes® Yes No Yes Yes Yes 
Yes Yes Yes** Yes Yes*! No 
-- Yes Yes Yes Yes Yes Yes Yes 
.-- No provision is made for deduction of 
charitable gifts 
Oklahoma Yes Yes Yes No*™* Yes 
onc... No No Yes Yes No 
Pennsylvania® Yes Yes Yes Yes Yes 
Rhode Island same as in Federal Income 
Tax Law 
Yes" 22 No”? 


New Mexico 
New York 

North Carolina - 
North Dakota 
IND assertion 


South Carolina No* Yes 


Tennessee* 
Utah® 
Vermont 


- on Tee 
Yes Yes Yes Yes No 
._...-.-Deductions same as in Federal Income 
Tax Law 
Yes'* Yes** Yes Yes*' No 
Yes No No 


Virginia ST, ae 
Wisconsin No No 


‘Indiana has no corporate or personal net income tax 
but has a gross income tax. There are no provisions for 
deductions for charitable gifts. 


*Contributions by corporations must be made to public 
charities such as community chests or similar charitable 
organizations. Such gifts must be made to organized pub- 
lic charities of a community chest type and contributions 
to churches, educational institutions and similar organiza- 
tions are not deductible. 


*Corporate net income tax. 


*As to corporations, the Federal net income tax statute 
applies. Tennessee levies an income tax on income derived 
by way of dividends from stock or interest on bonds of 
each person, partnership, association, trust or corpora- 
tion in the State of Tennessee. No deductions from such 
income are enumerated. 


°No provision for contributions by corporatiens. 
*Yes for individuals; no for corporations. 


‘All answers here apply to individual’s income taxes; 
Corporate excise tax allows the same deductions as Fed- 
eral statute. 


“All answers apply to corporate gifts only. 


°No limitation if contributions exceed 90% of the net in- 
come for a period of ten years. 


d "Deductions allowable in the case of domestic corpora- 
tions only when made to institutions recognized under the 
rules and regulations prescribed by the State Department 
of Revenue. 


‘ "To the State versus the United States; omits organiza- 
tions for the prevention of cruelty to children or animals; 
omits organizations of war veterans; adds Maryland Vol- 
untary Fire Departments. 4 


Except as to veterans’ 
lodges. 


organizations and fraternal 
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183For resident individuals, deductions are permitted with- 
out regard to location of charities. As to all corporations, 
deductions are permitted for gifts to the American Red 
Cross and to any “charitable or eleemosynary corporation, 
trust, community chest or foundation organized or oper- 
ated exclusively for doing religious, charitable, etc. work 
within South Carolina.” 


4Except that certain organizations not generally con- 
sidered charities in other jurisdictions are included by 
special statute or language and one category, veterans’ 
posts, are only eligible if located in the United States. 


15Deduction shall be allowed by non-resident individuals 
only as to contributions made to domestic corporations or 
institutions within the State or to the special fund for vo- 
cational rehabilitation. 


Yes as to corporations. As to individual income tax, 
charity must be organized under the law of California. 


17Non-resident individuals not taxed; for corporations 
the answer is “‘no.”’ 


18Non-resident individual is taxed on business done or 
property owned within the State and they only deduct ex- 
penses connected with such business or property. It would 
be difficult for such individual to connect his personal 
charity with his business pr property wherever the charity 
was located. In the alternative, the non-resident individual 
may compute the net income from all sources and then 
allocate a percentage of such net income to Georgia on a 
formula which takes a ratio of Georgia sales, assets and 
wages, the total of such factors. 

"Statute not clear. Interpreting regulations still to be 
published. 

2°Only such part of the deduction “as arose wholly in 
the State.” 

21As to corporations, the deduction is allowed regardless 
of the location of the charity. As to individuals, there is a 
general provision regarding all deductions by non-resident 
individuals, which states that such deductions are allow- 
able only “‘to the extent that they are connected with in- 
come arising from sources within the State.” 

22All deductions by non-resident individuals ‘are limited 
to those connected with income arising from sources with- 
in the State. 


See 14. 

*4Contributions made to corporations or associations ex- 
clusively. 

*5Deductions allowed on account of charitable “‘institu- 
tions.” 

26(1) corporations or organizations organized and oper- 
ated exclusively for charitable purposes and (2) special 
fund for vocational rehabilitation. 

27As to individuals, the deductions are limited to gifts to 
corporations and associations. There is no mention of 
trusts. As to corporations, yes. 


28Substantially. 

Substantially as to corporations. 

2°QOmits war veterans’ and fraternal organizations; in- 
cludes military institutions. 


31Except that the charity need not be organized under 
the laws of the United States. 

®2See 11. 

°°Partially. 

4Only to corporations, institutions or other organiza- 
tions for charitable purposes. 

35As to individuals, the deductions are limited to gifts to 
corporations and associations organized and operated sole- 
ly for charitable purposes, no part of the net income from 
which enures to the benefit of any private individual. As 
to corporations, only gifts to the State of South Carolina, 
the American Red Cross and to any charitable or eleemosy- 
nary corporation, trust, community chest or foundation 
organized and operated exclusively for doing religious, 
charitable, etc. work within South Carolina. Also there is 
a restriction against organizations if any part of the activ- 
ities are those usually engaged in by chambers of com- 
merce, boards of trade or the like. 

8°There is no express provision re propaganda or lobby- 
ing. The regulations, however, exclude organizations so 
engaged. 
, *"No, as to individuals. 





influence legislation are absent from many of 
the State income tax statutes, although the 
regulations may be found to supply the omis- 
sion. 


The time has come for a searching review 
and revaluation of all of the Federal and State 
income tax provisions and regulations, which, 
as now written and construed, permit in some 
cases tax-free contributions to organizations 
which, generally designated as “subversive,” 
favor the overthrow of our system of Govern- 
ment by guile if not by force. But it is not 
sufficient merely to deny tax favors to sub- 
versive organizations. We must adopt the posi- 
tive policy of extending greater exemption en- 
couragement to those organizations upon which 
our system rests. Hence, we regard with ap- 
proval recommendations which have been made 
in a report! to Congress upon behalf of a vast 
number of church, charitable and educational 
organizations; 


1. That prevalent provisions limiting the 
amount of individual contributions of a per- 
centage of the gross income should be abol- 
ished or at least drastically revised upwards. 


2. That the limitation of corporate contri- 
butions to a percentage of net income should be 
abolished. 


3. That requirements that contributions be 
paid in cash or kind, to be deductible, should 
be liberalized. 


4. That contributions by corporations that 
exceed the percentage limitation should be de- 
ductible as business expenses, if they are 
ordinary and necessary costs in business oper- 
ations. 


5. Section 120 of the Internal Revenue Code 
(as well as similar State income tax provi- 
sions), dealing with unlimited charitable de- 
ductions, should be technically corrected as 
well as liberalized. 


We conclude our report on this point with 
the observation that immunity of charitable 
gifts from tax burden is based upon the bed- 
rock that, were charity (essentially definable 
as love of God and neighbor) universally prac- 
ticed among men, there would be but little need 
of taxes — a simple truth which seems ever 
to elude the taxpayer who complains of high 
taxes, but who continues to pay heavily for 
lack of charity in paying for wars, crime, 
courts, police and what-not. 


1Taxation Committee of Golden Rule Foundation, J. K. 
Lasser, Chairman. 
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III. Recent Federal Tax Developments Affect- 
ing Trusts and Estates 


A — LEGISLATION 


(1) Revenue Act of 1948: The Revenue 
Act of 1948, as a concomitant of the split- 
income provisions, has incorporated estate and 
gift tax provisions which have revolutionized 
the fundamental pattern of our tax structure. 
It is a radical departure from previous basics. 
So severe is its impact that there will be few 
trusts or estate plans that will not bear re- 
survey and possible revision under the new 
law, in light of the taxpayer’s objectives. 


(la) The President on July 1, 1948 signed 
H. J. Resolution 429, which extends the marital 
deduction for Federal estate tax purposes to 
insurance, endowment and annuity proceeds 
held by the insurer, subject to an agreement 
to pay interest thereon, with a power of ap- 
pointment in the surviving spouse exercisable 
in favor of herself or her estate. The provisions 
of the 1948 Act applied only to cases where 
the proceeds themselves were payable in in- 
stallments. This Resolution is applicable to 
estates of decedents dying after December 31, 
1947. 


(1b) On June 12, 1948 the President ap- 
proved House Joint Resolution 395, designated 
as Public Law 635, which extends until July 
1, 1949 the time within which powers of ap- 
pointment may be released free of estate or 
gift taxes. In addition to granting an exten- 
sion of time for the tax-free release of such 
powers, the new law provides that powers of 
appointment created in wills dated prior to 
October 22, 1942, by testators who die before 
July 1, 1949, shall be considered as having 
been created prior to October 22, 1942, if the 
will was not thereafter republished by codicil 
or otherwise. 


(2) Current Tax Bill: A new tax bill was 
drafted on the heels of the enactment of the 
Revenue Act of 1948. The House Ways and 
Means Committee has taken preliminary action 
on the 49 major revisions recommended by the 
Treasury Department. The Staff of the Joint 
Committee itself recommended consideration 
of a number of changes. In addition to several 
recommendations noted under other headings, 
the more important ones from the standpoint of 
trusts and estates which have been approved 
by the House Ways and Means Committee, are 
as follows: 

1. Where, under a partnership agreement, 
surviving partners pay the estate or bene- 
ficiaries of a deceased partner a share of the 
partnership income, do not tax the surviving 
partners upon such amounts, but include them 
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in the income of the estate or beneficiaries with 
a proper adjustment for estate tax paid. 


2. Allow credit against estate tax for for- 
eign estate or inheritance taxes paid on prop- 
erty included in the gross estate. 

3. Allow credit for amount of Puerto Rican 
estate tax in case of estates of U. S. citizens 
who are residents of Puerto Rico at their 
death, and treat property located in the United 
States belonging to Puerto Rican citizens as 
property of non-resident aliens for federal 
estate tax purposes. 

4, Extend statute of limitations to five years 
where more than 25% of gross estate has been 
omitted from return or where donor has omitted 
more than 25% of total gifts made in one year. 

5. Prohibit revision of value of property for 
which taxable gift tax return was filed in the 
past for purposes of computing tax on sub- 
sequent gifts, after the expiration of the 
period of limitations with respect to prior gifts. 

6. Repeal deduction, for estate tax purposes, 
for payments made in support of dependents. 

7. Correlate the income, estate and gift tax 
provisions with respect to charitable contribu- 
tions. 

8. Give authority to the Commissioner with 
the approval of the Secretary to eliminate the 
oath requirement from all returns, except in 
cases of certain miscellaneous taxes where 
the Treasury thinks that discretion is neces- 
sary. 


(Addendum) : The House of Representatives 
on June 19, 1948 passed H.R. 6712, Revenue Re- 
vision Bill of 1948, with certain Committee 
amendments adopted on the floor. This Bill 
failed of passage by the Senate owing to pres- 
sure of legislative business, and it is antici- 
pated that it will either itself be enacted in 
the next session of Congress or will constitute 
a broad basis for such revision as may be 
made. 

(3) Treasury Study on Integration: The 
Treasury Department’s study (released Sep- 
tember 10, 1947) on the integration of the 
estate and gift taxes and correlation with the 
income tax was a very significant publication 
in this field. The major changes recommended 
were: 

1. The adoption of a single transfer tax 
in lieu of the present estate and gift taxes. 
The tax would be computed in a manner 
similar to that now employed in computing 
the gift tax. 

2. The adoption, for the purposes of both 
the income tax and the proposed transfer 
tax, of a single set of rules as to when a 
gift is complete. The study gives some com- 
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sideration to the application of the proposed 
rules to transfers already made and to the 
transition problems inherent in any change 
as fundamental as that proposed. 


B — ESTATE TAXES 


(1) Transfers Taking Effect at Death: 
The entire trust corpus was held includible 
in grantor’s gross estate where the trustees in 
their absolute discretion could invade corpus 
for his benefit if he should suffer sickness or 
misfortune.” 


A father’s conditioning of a transfer of 
stock to his daughter upon her giving him the 
first $15,000 of dividends, resulted in the in- 
clusion of the entire value of the stock in his 
estate where he died while part of the $15,000 
due remained unpaid. He was considered to 
have retained the income for a period which 
did not, in fact, end before his death.® 


(2) Possibility of Reverter: While the ques- 
tion of the taxability of property subject to a 
possibility of reverter is still awaiting decision 
by the Supreme Court,* the Joint Committee 
has recommended an amendment providing that 
only the value of such reverter, determined in 
accordance with actuarial tables, be included 
in the gross estate for estate tax purposes. 


(3) Contemplation of Death: Decedent, in a 
desire to secure his family financially in the 
event of the failure of his company which had 
just undertaken heavy financial obligations, 
irrevocably assigned 17 insurance policies to 
his wife, who thereafter paid all premiums on 
the policies. At the time of the assignments, 
- decedent, aged 53, was in good health. He died 
four years later of a coronary thrombosis. 
The Court stated that, as commonly under- 
stood, the term “transfers in contemplation of 
death” refers to transfers which are made in 
lieu of testamentary disposition wherein the 
thought of death constitutes a compelling 
cause for transfers. Noting the decedent’s age, 
state of health and financial circumstances at 
the time of the assignment, the Court con- 
cluded that his concern for the financial secur- 
ity of his family, and not his desire to substi- 
tute a transfer for a testamentary disposition, 
was what motivated the assignment.5 


Another illustration of the refusal to fol- 
low the trend toward categorical treatment of 


*Estate of John J. Toeller v. Comm., CCA 7th, No. 9188, 
Jan. 22, 1948. 


‘Estate of A. Fry, 9 T.C., No. 70. 


‘Spiegel v. Comm., CCA Tth, 159 F. (2d) 257, cert. 
granted April 27, 1947. 


SEstate of Arthur D. Cronin, et als. v. Comm., CCA 6th, 
No. 10476, Dec. 3, 1947. 


304 


all life insurance as testamentary in character, 
is the Tax Court’s recent holding that life in- 
surance policies transferred pursuant to a 
separation decree were not includible in the 
gross estate as a transfer made in contempla- 
tion of death. 


Where community property was transferred 
to trusts by a joint will upon the death of one 
spouse, the Commissioner was unsuccessful in 
his attempt to include the corpus of one trust in 
the second spouse’s estate as a transfer in con- 
templation of death.7 


The latest attempt to cut down on litigation 
in the contemplation of death field is repre- 
sented by the Joint Committee’s suggestion for 
the general tax revision bill that any gift made 
more than three years before the death of a 
decedent should not be deemed to have been 
made in contemplation of death. Under that 
suggestion, gifts made within three years of 
death would be subject to a rebuttable pre- 
sumption that they were made in contemplation 
of death. 


(4) State Death Taxes: The estate tax 
marital deduction provisions of the Revenue 
Act of 1948 will bring more sharply into focus 
the impact of State death taxes, since these 
will now constitue a larger part of the over-all 
death tax bill. The Act can be expected to add 
new momentum to attempts at uniformity in 
State death taxation and the possible re- 
linquishment of the death tax field by the 
Federal Government to the States. 


(5) -Powers of Appointment: The House 
Ways and Means Committee has approved a 
recommendation by the Treasury Department 
that the present provisions with respect to the 
application of estate and gift taxes on powers 
of appointment be revised in accordance with 
the provisions of H.R. 3533 (80th Congress, 
Ist Sess.), except in simpler terms to the 
extent possible. It is also proposed to extend 
the time for tax-free release of powers to 
July 1, 1949. 


(6) Valuations: Decedent’s transfer of 
securities to a trust had been held to have 
been made in contemplation of death. Between 
the time of the establishment of the trust and 
the decedent’s death, the trust had income 
which was invested in additional securities. The 
Commissioner sought to include these addi- 
tional securities in decedent’s estate. The Tax 
Court® properly distinguished this case from 


°“Estate of George F. Hurd, 9 TC No. 92. 


*Estate of Henke v. Scofield, U. S. District Court, West- 
ern District of Texas, Civil Action No. 228, August 16, 
1947. 


8Estate of James E. Frizzell, 9 TC No. 1380. 
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that in which a decedent retains an interest in 
property. In such case the entire value of the 
property at death is includible, and not merely 
the value of the interest retained by the de- 
cedent or the value of the property originally 
transferred. Since the gift in trust in this 
case was complete, the additional securities 
were held not includible in the gross estate. 


(7) Reciprocal Trusts: The application of 
the Lehmann case® has worked a hardship on 
people who created reciprocal trusts before 
the decision in that case in reliance upon then 
existing law, and who would now like to re- 
lease their powers to avoid the estate tax. Such 
individuals have already paid a gift tax. Un- 
der present law, however, they would be re- 
quired to pay a second gift tax upon releasing 
such powers. The Joint Committee has sug- 
gested relief for these individuals by permit- 
ting the gift tax-free relinquishment of any 
trust powers in the case of reciprocal trusts 
established prior to January 1, 1940 (the ap- 
proximate date of the Lehmann case), provided 
such relinquishment is effected prior to Jan- 
uary 1, 1949. It would seem that the doctrine 
of the Lehmann case should not be extended 
beyond the type of situation there involved. 
In a recent case, the Court inclined toward 
this view, the reciprocal trust doctrine being 
held inapplicable where trusts were created 
by husband and wife 15 months apart and 
there was no evidence of any agreement.1° 


(8) Previously Taxed Property: In an in- 
teresting case,11 an estate, in effect, received 
a double deduction for property previously 
taxed. Husband, residuary legatee under his 
wife’s will, owed his wife $35,000. Upon his 
death eight months later, his executors filed an 
estate tax return in which this $35,000 (sub- 


*Lehmann v. Comm., 310 U. S. 637. 


“Estate of Lueders v. Comm., CCA 3rd, No. 9261, Octo- 
ber 16, 1947. 


“Estate of Thiele, 9 TC No. 67. 
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ject to certain interest adjustments) was in- 
cluded in his gross estate. A deduction was 
taken for a somewhat lesser amount as previ- 
ously taxed property. In addition, the $35,000 
was deducted as a debt owed by decedent hus- 
band at his death. 


C — GIFT TAXES 


(1) Income from Clifford Trusts: Grantor 
was held not subject to. gift tax on income, 
although income was held taxable to him under 
the Clifford rule.12 The Court said he never 


“Comm. v. Hogle, CCA 10th, No. 3514, Dec. 26, 1947. 
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owned the income, even though he was taxed 
‘on it because of his control over the trusts. 
Since he never owned the income he could not 
make it the subject of a gift. The Government 
has announced that it will not apply for cer- 
tiorari. 


(2) Nonresident Aliens: A _ nonresident 
alien’s plan to escape gift tax by converting 
into Treasury notes assets about to be trans- 
ferred to trusts was thwarted by the Tax 
Court.1° The trustee’s prompt reconversion of 
the Treasury notes into domestic securities 
made it fairly easy for the Court to regard 
the various steps as parts of an integrated 
transaction for tax purposes. 


(3) Future Interests: An amendment has 
been suggested by the Joint Committee for in- 
clusion in the new tax bill, to the effect that 
a donor be allowed, in addition to the present 
annual exclusion of $3,000 for gifts made to 
each donee, one annual exclusion of $3,000 for 
all gifts of future interests made by him dur- 
ing the year. 


D — INCOME TAXES 


(1) Income under Clifford Trusts: Tax- 
payer created a short term Clifford trust for 
her husband. While she ‘admitted that a gift 
tax as well as an income tax was required to 
be paid, she contended that since the income 
was hers, gift tax was due only as the income 
was paid over to her husband. The First Cir- 
cuit held!4 that the commuted value of all 
income payments under the trust was subject 
to a gift tax in the year the property was 
transferred in trust. The Court’s candid ob- 
servation that any correlation between the 
income, estate and gift taxes is “purely coin- 
cidental,” points up the timeliness of the recent 
Treasury study on integration. 


In a recent case, the Eighth Circuit held, 
what would-seem to be quite clear, that the 
1942 amendment to Section 22(b) (3), provid- 
ing that income from property which is the 
subject of a gift is not to be excluded from 
the donee’s income, does not apply to Clifford 
rule trusts.15 


(2) Income of Estates and Trusts: The 
Staff of the Joint Committee has recommended 
that the taxation of income of trusts and 
estates under Section 162 be revised and simpli- 
fied. It has proposed that the “conduit” rule be 
incorporated in the definition of income, so that 


“Marie-Anne DeGoldschmidt-Rothschild, 9 TC, No. 49. 
4CCA Ist, No. 4255, Feb. 5, 1948. 


“Mercantile Commerce Bank & Trust Co. v. Comm., 
CCA 8th, No. 13,587, Jan. 15, 1948. 
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the beneficiary could not be taxed upon any 
amount received which is not includible in 
income of the trust for federal tax purposes. 
Under present law! a beneficiary can be taxed 
in certain cases of this kind. 


The proposal also recommends the elimin- 
ation of the “65 day” and “12 month” rules 
which have done much to complicate the sta- 
tute. It is proposed to tax the beneficiary first 
on any distribution of current year’s earnings, 
and then if the trust has any remaining in- 
come which is not distributed, to tax the bene- 
ficiary on any prior years’ earnings to the 
extent of the remaining current income of the 
trust in which he has a “direct interest.” By 
“direct interest” is meant an interest in income 
which will eventually in all probability go to 
the individual in question. 


(3) Allocation: Where a trust failed to 
designate the source of distributions, the me- 
chanics of the method chosen to pay bene- 
ficiaries did not control. Thus, income from 
sources within the United States, had to be 
allocated between nonresident alien and resi- 
dent beneficiaries.17 


A somewhat similar question relating to 
capital gains was similarly decided by the 
Second Circuit.18 A trust agreement provided 
that 45% of both net income and principal 
should be paid to an exempt beneficiary and 
the balance to taxable beneficiaries. The trust 
had capital gains, only part of which was taken 
into account in computing net income. In cal- 
culating the deduction for the contribution to 
charity, taxpayer included the entire amount 
of capital gains. The effect of this was to 
benefit the taxable beneficiaries by giving them 
all the capital gains and distributing only 
ordinary income to the non-taxable beneficiary. 
However, the Court held that only that portion 
of the capital gains which was taken into ac- 
count could be the basis of the charitable contri- 
bution deduction. 


(4) Annuities: A dividend paid by an in- 
surance company to an annuitant under a sin- 
gle premium policy was held to constitute 
taxable income. The dividend could not be 
credited against a current premium since 
there was no current premium.19 


(5) Right to Change Beneficiaries: A 
grantor was held not taxable on trust income 
although he reserved the right to change bene- 


%Punkett v. Comm., CCA Ist, 118 Fed. (2d) 644; John- 
ston v. Helvering, CCA 2nd, 141 Fed. (2d) 208. 


Muir, 10 TC No. 37. 


Comm. v. Andrus Trust No. 1, CCA 2nd, 163 Fed. (2d) 
208. 


Florence Mae Shelley, 10 TC, No. 7. 
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ficiaries.2° The Court’s view, that the non- 
material satisfaction that taxpayer might de- 
rive from the fact that he had made gifts 
to charities and to private individuals (no 
relatives) was not enough to hold settlor tax- 
able on the income from the trust, is quite 
liberal and ne that would perhaps not be ex- 
tended to other circumstances. 


(6) Dependents’ Statutory Allowance: An 
estate gets no income tax deduction for stat- 
utory allowance during the period of admin- 
istration unless it must be paid out of income. 
This not being the case under Michigan law, 
a Michigan decedent’s estate would not be 
entitled to the deduction.21 


(7) Non-Business Expense: Payments by a 
delinquent, non-professional trustee are not de- 
ductible as a non-business expense.22 


IV. Cooperation With Section on Taxation on 
Legislative Changes 


At the 1947 annual meeting, the following 
matters of interest to this Section were sub- 
mitted to the House of Delegates by the Sec- 
tion on Taxation and appropriate resolutions 
were adopted by the House of Delegates as As- 
sociation policy: 


1. Federal Estate Tax Deduction for Ex- 
penses, etc., Paid from Other Than Probate 
Estate. Where expenses have been incurred in 
connection with assets includible in the gross 
estate but not comprising a part of the probate 
estate, such as life insurance, revocable trusts 
and jointly held property passing by survivor- 
ship, and such expenses have been properly 
paid out of such non-probate assets, the Fed- 
eral estate tax deduction has been denied. The 
resolution adopted by the House of Delegates 
calls for a correction of this manifest inequity 
by allowing as a Federal estate tax deduction 
for such expenses items which are, in fact, 
paid out of taxable assets whether or not in 
the probate estate, including items which are 
paid out of the individual funds of the persons 
beneficially entitled to such assets. 


2. Federal Income Tax, Insurance Trusts, 


Taxability to Grantor. The resolution adopted 
by the House of Delegates calls for placing the 
grantor of a so-called insurance trust on the 
Same basis as the grantor of a trust for the 
maintenance of minor children of the grantor. 
As the section now stands, the grantor of a 
maintenance trust is subject to tax only on 


"Carman v. U. S., Ct. Cls. No. 46524, Feb. 2, 1948. ¢ 


; “Special Ruling, Deputy Commissioner McLarney, Feb. 
8, 1948. 


“Comm. v. Heide, CCA 2nd, No. 20692, Jan. 2, 1948. 
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that portion of the income of the maintenance 
trust which is actually applied or distributed 
for the support or maintenance of a beneficiary 
whom the grantor is legally obligated to sup- 
port or maintain. On the other hand, the 
grantor of an insurance trust, the income of 
which may be applied to the payment of 
premiums upon policies of insurance on the 
life of the grantor, is taxed upon the income 
of such trust to the extent of the insurance 
premiums payable on outstanding policies of 
insurance on his life, even though the pre- 
miums are not in fact paid out of the income 
of the trust. 


3. Federal Income Tax, Pension Trusts, 
Capital Gains, Equalizing Treatment of Pay- 
ments Under Trusteed and Non-Trusteed 
Plans. Section 165(b) of the Code now pro- 
vides, with respect to distributions by an em- 
ployee’s trust, that “if the total distributions 
payable with respect to any employee are paid 
to the distributee within one taxable year of 
the distributee on account of the employee’s 
separation from the services, the amount of 
such distribution to the extent exceeding the 
amounts contributed by the employee shall be 
considered a gain from the sale or exchange of 
a capital asset held for more than six months.” 
There seems to be no reason why the capital 
gains tax available under trusteed plans should 
not be equally available under non-trusteed 
plans. The resolution adopted by the House of 
Delegates proposes to amend the Internal Rev- 
enue Code to correct this obvious discrimina- 
tion under existing law. 
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4. Federal Income, Estate and Gift Taxes 
Equalization Between Community Property 
and Common Law States. The House of Dele- 
gates adopted a resolution presented by the 
Section on Taxation designed to eliminate the 
income, estate and gift tax discrimination be- 
tween residents of community property states 
and residents of common law states. The sub- 
stance of this proposal has been enacted into 
law in the Revenue Act of 1948. 

Other proposals of the Section on Taxation 
which were adopted as Association policy by 
the House of Delegates last year covered such 
questions as capital losses in connection with 
stock in affiliated corporations, Federal income 
tax deduction for charitable contributions, cap- 
ital gains tax on maturity or surrender of en- 
dowment or life insurance policies, penalties 
for failure to file income tax returns, corporate 
reorganizations, Federal income tax relating 
to family partnerships, refunds of overpay- 
ments of excise taxes and correlation of ac- 
cruals and deductions of payments between 
related taxpayers for income tax purposes. 


V. Restatement of Underlying Moral Princi- 
ples Which Should Control With Respect 
to Imposition of Federal and State Estate, 
Gift and Income Taxes 


Irrespective of constitutional limitations, ex- 
press or implied, in the Federal and various 


State Constitutions, tax laws must of necessity 
be subject to, and limited by, certain basic 
underlying moral principles by virtue of our 
American philosophy of government and law. 
Specifically, it is submitted that, by reason of 
the principles of the natural law, tax laws 
should be subject to the limitations contained 
in the propositions hereinafter set forth: 

(1) Purpose of Taxation. Taxes must be 
imposed for a just purpose, namely, the neces- 
sity of the government, so that they are either 
immediately or mediately connected with the 
common good, and proportioned to the current 
necessity, as is required by legal or social 
justice. 

That the power to tax is a right of the gov- 
ernment would seem to be obvious, and, in the 
face of economic realities, it is a most basic 
right upon which the exercises of other govern- 
mental rights materially depends. But like any 
other power of government, it can be exer- 
cised as a right only to the extent that it 
“secures” the individual rights for the protec- 
tion and promotion of which the government 
is in the first place instituted or to the extent 
duties without which individual rights could 
not be exercised. 

Not only because this power may be a funda- 
mental governmental right but also because 


308 


“the power to tax is the power to destroy” are 
the moral implications of the exercise of the 
governmental taxing power of more than pass- 
ing academic importance. With respect to the 
government, the imposition of a tax becomes 
the exercise of a governmental right only in 
the light of the purpose for whjch it is im- 
posed. Once that purpose is the destruction 
rather than the preservation of the rights of 
the governed, the imposition of the tax be- 
comes the exercise of a mere governmental 
power rather than governmental right. The 
government has the power, but not the right, 
to impose taxes when the purpose of such 
taxes is not the common good and therefore 
violative of the natural law. 

While these moral considerations are of 
capital importance for those who enact, en- 
force and interpret the law which imposes 
taxation, they also have their application to 
the individual upon whom the tax is imposed. 
Under a system of government which oper- 
ates, either directly or representationally, by 
the rule of the majority, it is not conceived 
that governmental action is automatically just- 
ified by reason of its compliance with that 
machinery of action. Certain rights of the 
individual are his by nature and, under our 
concept of government, “unalienable” by any 
agency, majority or not. That being so, the 
individual not only has a moral responsibility 
for the activity of the government which pro- 
ceeds from, and finds its justification in, him 
as one of the governed, but the individual may 
have the right and duty in very extreme and 
clear cases to refuse compliance with any gov- 
ernmental activity, taxation or otherwise, 
which does not represent the exercise of a 
governmental right. That the determination of 
this right and duty is, as a practical matter, 
a most difficult and subtle problem does not 
detract from the validity of this conclusion. 


(2) Method of Taxation. In imposing taxes, 
a due proportion to the wealth of each citizen 
must be observed, as distributive justice de- 
mands, so that the burden will not exceed the 
resources of the individual and he will be 
proportionately compensated by the services 
which come to the people from the tax money. 

Just as one can act immorally to achieve a 
moral end, the method of taxation, no matter 
how justified its purpose, can constitute an im- 
proper use of governmental power. Under such 
circumstances the use of the governmental 
taxing power is no longer a governmental right 
any more than it is the right of an individual 
to perform immoral acts to achieve a moral 
end. As long as the method of taxation pre- 
serves the rights or enforces the duties of the 
citizen from whom the government derives its 
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rights, so long and no longer does it constitute 
the proper use of governmental power. It is 
only by this standard that there.-may be judged 
the moral propriety of such methodological 
problems of taxation as the equalization of the 
tax burden, the inhibition of individual and 
cooperative activities and enterprises as a by- 
product of taxation and, in general, the ad- 
ministrative and judicial processes by means 
of which taxes are collected and tax laws en- 
forced. 


A first, self-evident principle of natural law 
is “render to each his own.” This is the prin- 
ciple of special justice, that is, of justice to 
the individual, and which, from the viewpoint 
of the government toward the individual citi- 
zen, is. called distributive justice. The method 
of taxation adopted by the government must 
be in accord with the principles of distributive 
justice, otherwise the government violates an 
obligation imposed upon it in favor of the 


citizen by natural law. However, there are 
many ways in which to raise tax money, and 
in this regard the natural law is silent except 
to the extent that it demands that there be a 
just distribution of the burden and no un- 
necessary hardships, and the restatement of 
this principle constitutes the caption to this 
section. Other than this, the natural law leaves 
the specification of the means whereby public 
expenditures are provided for, up to lawful 
legal authority, either Federal or State. 


The concept of government resting on Nat- 
ural Law is the only sure guide by which this 
important governmental taxing power may be 
channelled and directed towards the promotion 
and protection of the rights and liberties of 
our people. 


The chairman requests a note that this is a condensa- 
tion of his report and that the full text will be found in 
the proceedings of the Section when eventually published. 


MODEL PROBATE CODE 


Committee Report 


R. G. PATTON 
Member of the Minneapolis Bar, Chairman 


HE Model Probate Code, consisting of 260 

sections, was approved by the Section on 
October 29, 1946. Since that time the Commit- 
tee has been continued for the purpose of aid- 
ing state and local bar associations and legisla- 
tive committees in probate reform. 

During the past year your chairman cor- 
responded with a number of persons in var- 
ious states with a view to aiding committees 
engaged in the revision of probate law. The 
legislation adopted in Pennsylvania, which was 
influenced both in form and in substance by 
the Model Probate Code, was referred to in 
the report a year ago. Your Committee has not 
been informed of any other use of the probate 
code in enacted legislation since that time. 


However, information has been received con- 
cerning the use of the Model Probate Code by 
committees or persons interested in probate 
reform in Arkansas, Indiana, Missouri and 
Washington, and it is still quite possible that 
this may result in legislation in any or all of 
these states. Some interest in the Code is also 
being shown in Iowa, Colorado and Nevada. 

Wide publicity continues to be given to the’ 
Model Probate Code. 


The following articles and book reviews, 
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dealing with the Model Probate Code, have 
appeared since its promulgation: 
Niles, “Problems in Probate Law including 
a Model Probate Code,” 45 Mich. L. Rev. 
321. 


Reviews in 9 Ga. Bar. J. 426, 36 Ga. L. J. 
111, 25 Tex. L. Rev. 705, 21 Tulane L. Rev. 
719, 33 Va. L. Rev. 820. 

Twyeffort, “The Model Probate Code,” 22 
N. Y. U. Law Quar. Rev. 63. 

Mechem, “Why Not a Modern Wills Act? A 
Comment on the Wills Provisions of the 
Model Probate Code,” 33 Ia. L. Rev. 501. 


Rheinstein, “The Model Probate Code: A 
Critique,” 48 Col. L. Rev. 534. 


(It is understood that the July number of 
the Wisconsin Law Review is to include a 
symposium on probate reform built around the 
Model Probate Code.) 


The Model Probate Code is cited throughout 
the third edition of Mechem and Atkinson’s 
Cases and Materials on Wills and Administra- 
tion. It has been cited in at least two opinions 
of courts of last resort. See Barrett v. Clark, 
54 Atl. (2d) 128 at 136 (Md. 1947); Gauthier 
v. Gosselin, 56 Atl. (2d) 13 at 15 (N. H. 1947). 
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STANDARD CLAUSES for WILLS and TRUSTS 


Committee Report 


MORSE GARWOOD 
Member of the Philadelphia Bar, Chairman 


URSUANT to the mandate given at 

the annual meeting of the Section last 
year, the committee has devoted consider- 
able time to the study of a will suitable 
for an individual who desires to leave his 
entire estate to his wife or, if she is not 
living, to his descendants, and a will where 
the bulk of the estate will be held in trust 
for his wife and descendants. Time and the 
pressure of work following enactment of 
Revenue Act of 1948 prevented the com- 
mittee from completing its work on the 
latter will. 


There is also some doubt in the minds 
of several of the members of the committee 
as to whether or not it is feasible to at- 
tempt to prepare a will of this latter type 
for use in the forty-eight states in view of 
the differences in the laws and practices in 
the various states. The committee has, how- 
ever, approved the form of simple will ac- 
companying this report. This form should 
be used as a model, and should be care- 
fully checked to make certain it meets with 
state requirements. 


MODEL WILL 


I, JOHN DOE, of Philadelphia, Pennsyl- 
vania, hereby revoke my former wills and de- 
clare this to be my will: 

FIRST: I devise and bequeath all of my 
estate, of whatsoever kind and description and 
wheresoever situate, to my wife, ELIZABETH 
M. DOE, providing she shall survive me by 
thirty days. If my said wife shall not survive 
me by thirty days, I devise and bequeath my 
said estate per stirpes to such of my issue as 
shall survive me by thirty days. 

SECOND: My trustee shall hold the share 
of any minor beneficiary in trust, and he in his 
uncontrolled discretion (1) may pay the in- 
come therefrom or any part thereof directly 
to such beneficiary or to a parent or any per- 
son standing in the place of a parent, or the 
guardian of the person of such beneficiary, to 
be applied for the benefit of such beneficiary 
and without responsibility on my trustee to 
see to the application of any such payment, or 
(2) may expend the whole or any part of the 
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income or principal for the education and com- 
fortable support of such beneficiary, or (3) 
may retain and invest and re-invest the whole 
or any part of the income or principal or ac- 
cumulated income in such investments and 
securities, including but not limited to com- 
mon and preferred stock of corporations, as 
he shall deem prudent, without restriction to 
legal investments for trustees, and. from time 
to time pay or expend the whole or any part 
thereof in the manner hereinabove provided 
until such beneficiary attains his or her ma- 
jority, and thereupon pay the balance then re- 
maining to such beneficiary absolutely. 
THIRD: I direct that the interests of the 
beneficiaries hereunder shall not be subject 
or liable in any manner to or for their or any 
of their anticipations, assignments, sales, 
pledges, debts, contracts, engagements or lia- 
bilities, or subject or liable to attachment, exe- 
cution or sequestration under any legal, equit- 
able or other process. 
FOURTH: I authorize and empower my exe- 
cutor and/or trustee to hold and retain as in- 
vestments of my estate pending distribution 
hereunder all investments, securities and other 
property, real and personal, which shall at the 
time of my death be included in my estate, to 
sell and dispose of — for the purpose of pay- 
ing my debts or making distribution or for any 
other purpose whatever — any or all of such 
investments, securities and property, real and 
personal, either at public or private sale, for 
such prices and on such terms as my executor 
and/or trustee shall deem proper, to make, 
execute and deliver all assignments, transfers 
and other legal instruments either necessary 
or convenient for passing the title and owner- 
ship thereto, freed and discharged of all trusts, 
without any liability on the purchaser to see 
to the application of the purchase money. 
FIFTH: (Here follows appointment of exe- 
cutor, trustee and guardian and successors.) 
IN WITNESS WHEREOF, I have hereunto 
set my hand and sealthis day of , 1948. 
Signed, sealed, publish and declared by 
JOHN DOE, the testator above-named, as and 
for his last will and testament, in the presence 
of us, who at his request, in his presence and 
in the presence of each other, have hereunto 
subscribed our names as witnesses thereto. 
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PRUDENT MAN RULE of TRUST INVESTMENTS 


Committee Report 


FRED N. OLIVER 
Member of New York Bar, Chairman 


HE Committee has this year, as last 
je limited its work to the bringing 
up to date of the 1946 report. The laws in 
forty-three of the forty-eight states have 
accordingly been checked in order to as- 
certain whether, since the preparation of 
last year’s report, any new statutes have 
been enacted relating to trust investments, 
or whether the old statutes, if any, relating 
to trust investments have been amended 
and whether there have been any important 
judicial decisions handed down affecting 
trust investments. 


The Committee regrets that this year’s 
report is incomplete in that no survey has 
been made of the laws in the following five 
states: Indiana, Iowa, Mississippi, Montana 
and Wisconsin. 


In 1947 New Jersey and Maryland both 
enacted legislation adding the obligations 
of the International Bank for Reconstruc- 
tion and Development to the list of. securi- 
ties eligible for trust investments. 


We understand, however, that in Ohio, 
which is a legal list state, the Ohio Bar As- 
sociation and the Ohio Bankers Association 
are seriously considering the submission of 
proposed legislation along the lines of the 
Prudent Man Rule.. 


The following summarizes the most im- 
portant decisions which have been handed 
down in the forty-three states covered by 
this report since the preparation of last 
year’s report. 


ARKANSAS 


Chapter 394 of the 1947 Acts permits trust 
companies to use nominees to hold “shares of 
stock, bonds or other securities,” but there is 
no indication whether such securities are gen- 
erally permitted or only permitted when the 
trust instrument so states. 

In the case of Oliver v. Culpeper, 209 Arkan- 
sas 326, a Texas fiduciary bought Arkansas 
land and made oil leases. The question of the 
propriety of the purchase was not directly at 
issue, but no criticism was made. From the 
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statute and the decision, it would seem, there- 
fore, as though the quotation in the 1946 re- 
port from First National Bank v. Hawley, 207 
Arkansas 587, had gained a little strength. 


IDAHO 


The case of Vaught v. Struble, 65 Idaho 26, 
involved the property of the sale of wheat by 
a special administrator. While the question of 
investment was not involved, note the language 
of the court. “The measure of the duty of an 
executor or administrator is to act with fidelity 
and with that degree of prudence or diligence 
which a man of ordinary judgment would be 
expected to bestow upon his own affairs of like 
nature, and the acts should be judged, accord- 
ing to circumstances existing at the time of 
his action.” 


ILLINOIS 


In Continental Illinois National Bank & 
Trust Company of Chicago v. Kelley, 333 Ill. 
App. 119 (1948), the trustee was surcharged 
for compensation received by it based upon 
purchase of securities in self-dealing trans- 
actions even though there was no loss. This 
case reaffirms the rule that a trustee may not 
engage in self-dealing in the performance of 
its duties as trustee. 

The court in Hopkins v. Loeber, 332 Ill. App. 
140 (1947) held the trustees liable for author- 
izing exchange of certificates for worthless 
certificates where there was bad faith. 


KENTUCKY 


One case of interest is Security Trust Co. v. 
Appleton, 197 S. W. (2d) 70. The trustee in- 
vested a disproportionate portion of the trust 
fund in the stock of a particular bank which 
failed. The trustee was held not liable for 
failure to diversify since ordinary care was 
exercised. 


MAINE 


The legislature has not met since the last 
report, but one minor statutory change became 
effective August 12, 1947, too late to be in- 
corporated in last year’s report. In Ch. 147, 
Sec. 10 of the Revised Statutes of Maine, 1944, 
the words “such notice as the judge or court 
shall order” were substituted for “notice to 
all interested.” 





MARYLAND 


In Riggs. v. Loweree, 56 A. (2d) 152, the 
court affirms the decree of the lower court dis- 
missing the bill of complaint in a suit for dis- 
covery and accounting against the executor of 
a deceased trustee. The court says, by way of 
dicta, “The question whether interest is charge- 
able against a trustee, in case of loss of trust 
funds, at the legal rate or at the usual rate of 
return on trust investments is within the dis- 
cretion of the court. In exercising its discretion, 
the court considers the character of the trus- 
tee’s breach of trust and the degrees of his 
fault. Where the trustee commits an inten- 
tional breach of trust, he is ordinarily charged 
with interest at the legal rate. However, where 
a trustee takes the risk of investing in a com- 
mon stock with the hope of making a profit 
for the beneficiary, and a loss occurs from a 
depreciation in the value of the stock, the 
court will ordinarily impose simple, rather than 
compound, interest on the amount of the loss, 
especially if, as here, the beneficiary had 
knowledge of and consented to the investment.” 


MISSOURI 


Missouri continues by judicial decision to 
follow the Prudent Man Rule of Investments 
as is stated in Section 227 of the Restatement 
of Trusts. Kingston v. Spellman, 351 Mo. 674, 
173 S.W. (2d) 886 (1943). It is to be noted 


that in this state the Courts have been astute 
to giving full effect to the intention of the 
’ testator or donor insofar as such intention is 
disclosed by the trust instrument and other 
attending circumstances. In Warmack v. Craw- 
ford, 195 S. W. (2d) 919 (St. Louis App. 
1946), 83% of the trust assets consisted of 
common stock in a single corporation, and the 
testator had authorized the trustees to retain 
previous investments at discretion. The Court 
held that the trustees were not required to 
diversify the trust holdings “unless it appeared 
to them that said stock was not such an invest- 
ment as a prudent man would make, having 
primarily in view the preservation of the 
estate.” 


NEBRASKA 


The Nebraska statute concerning eligible 
investments was amended by the 1947 Laws of 
Nebraska (Legislative Bill 456) so as to in- 
clude within the legal list life insurance, en- 
dowment insurance or annuities in legal reserve 
life insurance companies admitted tc do bus- 
iness in that state, and to a limited extent, in 
stocks or other investment securities of man- 
agement type investment companies qualified 
under the Federal Investment Company Act of 
1940. 
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NEW HAMPSHIRE 


The list of eligible investments in this state 
was broadened by the Laws of 1947, Chap. 169, 
Sec. 29 (effective May 29, 1947) to include 
bonds or obligations issued by a housing au- 
thority when such bonds or obligations are 
secured by a pledge of annual contributions 
to be paid by any state government or the 
United States Government or any agency 
thereof. 

Citizens National Bank v. Morgan, 94 N.H. 
284, 51 A (2d) 841 (1947), was a suit by a 
trustee seeking permission to deviate from the 
terms of the trust regarding investments. The 
testator directed his trustee to invest in savings 
banks which were then paying 4.15% interest 
on deposits. Thereafter the interest rate drop- 
ped to less than 2%. In these circumstances the 
Court stated that — “This could be found to be 
a change in circumstances, unforseen by the 
testator, that substantially impairs the ac- 
complishment of the gift of the income,” and 
would justify deviation under a local statute.” 


In McInnes v. Goldthwaite, 52 A (2d) 795 
(N. H. 1947), an executor waited an unreason- 
ably long period of time to turn over property 
of an estate to the trustee. In so doing the 
executor retained in the estate certain non- 
legal investments upon which there were both 
gains and losses. The Court held that the exe- 
cutor was to be surcharged only for net losses 
since the retention constituted a single trans- 
action. 


NEW JERSEY 


Pennsylvania Co. for Insurances, etc. v. 
Board of Nat. Missions of Presbyterian Church, 
50 A (2d) 393 (N. J. Ch. 1946), was a suit to 
construe a will and more specifically the fol- 
lowing clause relating to granting the trustee 
power to “change investments and reinvest- 
ments at discretion, not being confined to what 
are known as Legal Investment; any statute to 
the contrary notwithstanding.” The question in 
the case was whether the word “investments” 
was broad enough to include common and pre- 
ferred stocks of private corporations, and it 
was held that it was. The Court admonished 
the trustee that his opinion did not relax “the 
rule of duty or the standard of care and 
prudence required of the trustee, and is not 
a license for speculation, carelessness of ad- 
ministration, or an excuse for unfaithfulness 
to duty.” 


In Dickerson v. Camden Trust Co., 53 A 
(2d) 225 (N. J. Ch. 1947), the testator by his 
Will directed his executors “to invest said 
estate in legal securities and from the income 
therefrom” to pay certain annuities. The Court 
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held this direction mandatory and surcharged 
the executors for delaying more than three 
and a half years in the conversion of non-legal 
securities. The Court pointed out that — “Even 
when securities are retained by a trustee pur- 
suant to statute or a direction in the will, the 
trustee is privileged to retain them only so 
long as they remain safe.” 


NEw YORK 


Attention is directed to a modification of the 
investment of trust funds under Section 21 of 
the Personal Property Law, the effect of which 
is to place certain restrictions on investments 
made by a trustee in securities which savings 
banks in New York are by law authorized to 
invest in. (Amended by Laws of 1947, Chap. 
527, and by Laws of 1948, Chap. 625 and 744, 
effective March 30,. 1948). Attention is also 
directed to a similar modification of the invest- 
ment of trust funds under Section 111 of the 
Decedent Estate Law (Amended by Laws of 
1947, Chap. 527, and by Laws of 1948, Chap. 
608 and 625, effective March 30, 1948). See also 
the following amendments, (1) a new provision 
relating to investments or loans pursuant to 
the National Housing Act added by the Laws 
of 1948, Chap. 337, effective March 21, 1948, 
(2) a new Section 5 to the Banking Law added 
by the Laws of 1948, Chap. 608, effective March 
30, 1948, pertaining to the investment in obli- 
gations of housing corporations indirectly 
guaranteed pursuant to the “Servicemen’s Re- 
adjustment Act of 1944,” and (3) a new Sec- 
tion 235-a to the Banking Law pertaining to 
loans and investments in real estate rehabili- 
tation added by the Laws of 1946, Chap. 185, 
effective March 22, 1946. 

In Matter of Buck, N. Y. Law Journal, 
March 1, 1946, p. 834 (Westch. Co. Sur. Ct.), 
it was held that an administrator who had re- 
tained certain non-legal securities for more 
than a reasonable time was surchargeable for 
all resulting losses on such securities and could 
not set off losses on certain securities with 
corresponding gains on others. 

An informative decision on the rules for 
“common trust fund” accounting is Matter of 
Bank of N. Y., N. Y. Law Journal, Dec. 5, 
1946, p. 1600 (N. Y. Co. Sur. Ct.). The New 
York Common Trust Fund Act was held un- 
constitutional by one Surrogate in Matter of 
Security Trust Co. of Rochester, 70 N.Y.S. (2d) 
260 (Monroe Co. Sur. Ct. Apr. 30, 1947), and 
constitutional by another Surrogate in Matter 
of Central Hanover Bank & Trust Co., N. Y. 
Law Journal, Nov. 7, 1947, p. 1213 (N. Y. Co. 
Sur. Ct.). 

The fact that a corporation was owned by 
a trust did not limit the investment powers 
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of the corporation to those of the trustees. See 
Matter of Pulitzer, N. Y. Law Journal, Apr. 
14, 1947, p. 1446 (N. Y. Co. Sur. Ct.). 


NorRTH CAROLINA 


The Sheets case (N. C. 1928) referred to in 
the 1946 report was cited with approval in 
Chesire v. First Presbyterian Church of Ral- 
eigh, 225 N. C, 165, 33 S.E. (2d) 866 (1945) 
and again in First Citizens Bk. & Trs. Co. v. 
Parker, 225 N. C. 480, 35 S. E. (2d) 489 
(1945). 


OHIO 


In the case of The Cleveland Trust Company 
the lower court held that the investment by a 
trustee in stock of an investment company, 
or in participating shares issued by an invest- 
ment trust, does not constitute an improper 
delegation of authority and power by the 
trustee. The case is now before the Court of 
Appeals. 


VERMONT 


In President and Fellows of Middlebury Col- 
lege v. Town of Hancock, 55 Atl. (2d) 194, 
the Court reaffirms its former decisions as to 
the obligation of a trustee to do all acts neces- 
sary for the preservation of the trust res, 
which would be performed by a reasonably 
prudent man employing his own like property 
for ends similar to those of the trust. However, 
the Court indulges in dicta which is inter- 
esting: 

“Obviously it will sometimes happen that 
the trustee cannot fully perform this duty 
of protecting the res without at least a 
technical deviation from some direction of 
the trust instrument. Ordinarily, of course, 
application should be made to the Court in 
such a case for instructions. But it would 
seem that there may be circumstances under 
which a trustee would have power on his 
own initiative and without risk to himself 
to depart from the terms of the trust, in 
order to save the trust property from de- 
struction and to accomplish the ultimate 
object of the trustor.” 


WEST VIRGINIA 


In Tavenner v. Baughman, 41 §.E. (2d) 
703, the Court cites and reaffirms Davis v. 
Davis Trust Company, 106 W. Va. 228; 145 
S.E. 588. The language gives lip service to the 
Prudent Man Rule but is not too reassuring. 


THE ESTATE OF A LAWYER was ordered to pay 
about $55,000 because of the negligence of the 
lawyer, as executor of the estate, in retaining 
some 1,000 shares of speeulative stock. 
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PROBATE and TRUST DECISIONS 


Committee Report 


H. E. CHENOWETH 
Counsel, National City Bank of Cleveland, Chairman 


ADOPTED CHILDREN AND DESIGNATED HEIRS 


Kindred v. Kindred, 209 S.W. (2d) 912. 
Testator in his will devised land to his son and 
to his heirs and assigns with the condition that 
should he died “without issue,” the property 
should be divided among others named. The 
court said that for the purpose of inheritance, 
the word “issue” generally has more broadly 
included lineal descendants of any degree con- 
forming to the statute of descent and that in 
construing a will, the meaning of the word 
“issue” will be determined from the reading 
of the will as a whole in the light of the at- 
tending facts. In instant case the word “issue” 
included an adopted child. 


Blackwell v. Bowman, 150 Ohio State 34. 
To legitimatize an illegitimate child it is neces- 
sary that the natural father marry the mother 
and acknowledge the child to be his, and a 
mere acknowledgment by the natural father, 
without marriage to the mother, does not en- 
able the child, under the statutes of descent and 
distribution, to inherit from or through the 
natural father. An illegitimate son, designated 
as heir at law by his natural father, pursuant 
to the provisions of Section 10503-12, General 
Code, is not authorized under Section 12079, 
General Code, to bring an action to contest the 
will of the brother of the natural father, 
which brother died subsequent to the decease of 
the natural father. 


Everett, et al. v. Dockery, 33 So. (2) 313 
Miss. Devise to child for life with remainder to 
issue, held to exclude taking by adoptive child, 
even though testator knew of and encouraged 
adoption. 


BREACH OF TRUST CASES 


In re Horowitz’s Will, 297 N. Y. 252; 78 N. E. 
(2d) 598. Fishman and Mates were Executors 
and Trustees under testator’s Will, which gave 
them full authority to operate the business of 
a corporation, of which the estate was a con- 
trolling stockholder, including the right to 
elect themselves as officers and directors, with 
or without salaries, and that such salaries 
should be in addition to their commissions as 
Executors and Trustees. Fishman was in em- 
ploy of corporation while Testator lived. 
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Fishman and Mates, together with an em- 
ployee of the corporation, became directors of 
the corporation. Fishman received a salary and 
director’s fees. Mates received only director’s 
fees. The Surrogate surcharged the Executors 
jointly and severally for certain payments 
made to Fishman as “bonuses” and “severance 
pay” upon sale of the business. Fishman made 
a compromise payment and received a release 
of liability. Mates appealed. 


HELD: Mates was liable to the estate for 
loss from the payment of the excessive com- 
pensation to his co-director. An executor or 
administrator who by reasons of his executor- 
ship, becomes a director of his decedent’s cor- 
poration is liable as Executor to the estate for 
losses of the corporation incurred through his 
fault. Fishman’s wrongful acts which Mates 
voted for lessened the value of the estate stock. 
For the loss from that joint violation of duty, 
both Executors must answer. 


Stetson v. French, 72 N. E. (2) 410 (Mass.) 
Suit was brought against the estate of X 
within the period of the special statute of lim- 
itations, but the defense was the general statute 
of limitations. P was a younger brother of X, 
and worked for him for about 40 years prior 
to X’s death. P could neither read nor write and 
was of very limited mentality. He was sup- 
posed to receive a salary, but early in his 
employment X arranged to give him only what 
he needed and to put the balance in the bank 
to P’s credit. On X’s death it was discovered 
that he had never done so. 


HELD: The claim was not barred. This was 
a case of fraudulent concealment of the cause 
of action, which takes it out of the statute. 
X’s relation to P in regard to the money re- 
tained was fiduciary in its nature and P was 
entitled to rely upon X performing his part 
of the agreement. 


Bogle v. Bogle, 188 P. (2) 181 (N. M.). 
Solvent trustee who “borrows” trust money for 
his own purposes, on attorney’s advice that he 
could do so, is not liable for profits made in 
operation of his own business while loan re- 
mains unpaid if he pays loan and full interest; 
nor is he necessarily to be denied compensation 
for services to the trust. 





Sewell v. Sewell Properties, Inc., 30 So. (2) 
861. Where trustee falsely informed benefi- 
ciaries of testamentary trust of tender years 
that settlor of trust left no estate, and used 
the property as his own and shortly before 
death conveyed it to his wife without consider- 
ation, beneficiary was not guilty of laches, 
even through suit to enforce trust was not 
brought for thirty years after death of settlor. 
Statute of no-claim did not bar relief since 
trust assets never became part of estate. of 
trustee. : 


In re Durston’s Will, 297 N. Y. 64,.74 N. E. 
(2d) 310. Testator’s Will bequeathed his res- 
iduary estate to his personal attorney, the 
President of the Syracuse Trust Company, and 
the Syracuse Trust Company as Trustees, “in 
trust, nevertheless, to hold, care for, manage 
and control the same, to sell and convert into 
money any part or all thereof, without the 
authorization or approval of any court, to in- 
vest and reinvest the same, or portions thereof, 
in such interest bearing or income producing 
securities or property as to the said Trustees, 
in the exercise of their discretion, may seem 
best, with all the authority and powers in con- 
nection with the same, I would possess, if liv- 
1 lata 

The Trustees retained as trust investments 
the stock of the Syracuse Trust Company and 
also in 1929 exercised subscription rights to 
purchase additional shares. In an account 
stated as of September 19, 1939, the book value 
of the Syracuse Trust Company stock was 
$114,864 and the market value $9,496. The 
question presented was whether the Will au- 
thorized retention of such shares and purchase 
of additional shares by exercise of rights. 

HELD: The Trustees were prohibited by the 
rule of undivided loyalty from retaining or 
purchasing shares of stock in the corporate 
Trustee. The broad grants of power in the Will 
must be construed to be exercised in a manner 
subject to the obligations and duties of trus- 
tees. If the testator intended that all these 
things could be done without regard to the 
fundamental rule of absolute loyalty and fidel- 
ity prohibiting any purchase or retention of 
securities involving a divided loyalty, the au- 
thority should have been explicitly stated. The 
basis of the liability, the testator’s personal 
attorney is found in his approval of and 
acquiescence in such investments which re- 
sulted in loss to the beneficiaries.” 


In re Ridings’ Estate, 297 N. Y. 417, 79 N. E. 
(2d) 735. Testatrix died in June, 1929, nam- 
ing a Trust Company as her Executor and 
Trustee. One of the principal assets of her 
estate was 98 shares of stock of said Trust 
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Company. Subsequent to 1931, the stock of 
said Trust Company became valueless. The will 
contained a provision that the said Trustee 
“in the investment of said trust funds, shall not 
be confined to investments legal for trust 
funds in the State of New York, but may con- 
tinue any investment as left by me or may 
sell the same and invest said funds in such 
investments and securities ***.” 


HELD: The rule of undivided loyalty as 
applied to the retention by a corporate trustee 
of share of its own stock is subject to the 
settlor’s instructions when such instructions 
are clearly related to shares previously owned 
by the settlor. In this case, the testatrix ex- 
pressly authorized the retention in the trust of 
any investments left by her. 


CONFLICT OF LAWS 


Burrows v. Hagerman, 33 So. (2) 34 (Fla.). 
Resident beneficiaries of trusts having foreign 
trustee held liable for Florida tax on intangible 
personal property, notwithstanding all assets 
of trust were in foreign state and being taxed 
on fee estate value there. Rights of bene- 
ficiaries held to be more than life estate in 
income, and so tax was not an income tax 
within scope of constitutional prohibition. 


Greenough v. City of Newport, June 9, 1947, 
United States Supreme Court. A New York 
testator left intangible property, located in New 
York, in trust with two trustees, one of whom 
lived in Rhode Island, for a New York bene- 
ficiary. No trust powers were exercised in 
Rhode Island. A city in the latter state levied 
a personal property tax assessment on the 
Rhode Island trustee, measured by only one- 
half the value of the trust intangibles. The tax 
was paid and then an action was brought to 
recover it on the ground that the state render- 
ed no equivalent for its exaction of the ad 
valorem tax in protection of or benefit to the 
trust fund and that the State statute under 
which the tax was levied was, herefore, un- 
constitutional. 


HELD: Constitutional. The Fourteenth 
Amendment has placed a limit on the state’s 
power to lay an ad valorem tax on property 
located outside the state. But the precedents 
holding such taxation of tangibles unconsti- 
tutional have not been applied to intangibles 
because of the uncertainties of location. Since 
intangibles themselves have no real situs the 
domicile of the owner is the nearest approx- 
imation and affords a basis for taxation, despite 
the fact that other jurisdictions may tax the 
same ‘property. The trustee is the owner of 
the trust property and his interest is distinct. 
His obligations are such as might render him 
personally liable. While the state has not bene- 
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fited him to date it is “ready, capable and will- 
ing” to benefit or protect him. The citizenship 
of the trustee and not the seat of the trust 
or residence of the beneficiary is controlling. 


CONSTRUCTION OF WILLS AND TRUSTS 


Ball v. Cooter, 207 S. W. (2) 340 (Tenn.). 
Held that the Chancellor properly refused to 
construe will pending contest at law, notwith- 
standing alleged agreement of counsel for both 
parties that lawsuit should be held in abey- 
ance. Any judgment in the Circuit Court ad- 
verse to will, would render any decree in the 
Court of Chancery theoretical and therefore 
construction of the document was not justi- 
ciable at the time. 


In re Zent’s Estate, 26 N. W. (2d) 1793 
(Neb.). Testator bequeathed to his brother all 
his interest in the “Hub Bar” subject to an 
agreement to sell a one-half interest to one 
Rippen, compliance having been effected just 
prior to his death. The rest of the estate passed 
to the widow. There was a large bank balance 
in the business name which testator never con- 
sented to distribute although urged to do so. 
Rippen’s offer to purchase the entire business 
was approved by the court and the sum was 
paid to the brother. The widow’s subsequent 
claim for the amount representing the share 
in the bank account was upheld by the lower 
courts. 


HELD: Reversed. A partnership, such as 
existed here, is an entity distinct and apart 
from the members composing it and has its 
own assets and liabilities. A bequest of the 
interest in a business is generally a bequest of 
the ownership. If there were bills of the bus- 
iness to be paid they would be paid out of the 
bank account. Hence, the bequest of the inter- 
est in the business included the bank account. 


Byers v. Rumppe, 251 Wis. 608, 30 N. M. 
(2d) 192 (Wisc.). Testatrix gave her daughter 
an estate in fee simple in which each of the 
testatrix’s incompetent sons was given a life 
estate on condition that the daughter should 
remain with the sons after the testatrix’s death 
and help maintain a home for them. If the 
daughter failed to do so, the life estate was to 
become a fee in the sons. The daughter cared 
for her brothers for a period after testatrix’s 
death and then died, leaving her brothers sur- 
viving. It was contended that a conditional 
limitation was involved and that since the 
daughter was unable to fulfill the condition by 
reason of her death, the fee vested in her 
brothers. 


HELD: To give proper effect to testatrix’s 
Wishes, the will must be interpreted as pro- 
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viding for a condition subsequent, performance 
of which is absolved by death. It cannot be 
said that it was testatrix’s desire to have her 
daughter maintain her sons and then forfeit 
her interest in the estate by reason of her 
death. Conditions of defeasance of an estate 
granted are not looked upon with favor unless 
this type of estate was clearly contemplated by 
the testatrix. 


Jurgens Estate, 31 N. W. (2d) 633 (Iowa). 
Under will bequeathing estate to executor in 
trust for support of testator’s widow and upon 
her death absolutely to children and grand- 
children, legal title to the real estate became 
vested in the children and grandchildren im- 
mediately upon death of widow and therefore 
after the widow’s death the trustee could not 
sell the real estate to make distribution. 


State v. North, 32 So. (2d) 14 (Fla.). Be- 
quest to State of an art collection passes title 
to the pictures, etc. . . ., even though the legal 
title thereto is held by a corporation, where 
the corporation had no creditors, testator was 
sole stockholder, and corporation had no other 
assets, since contrary construction would have 
made most of will meaningless. Where will 
stated that it was intended to dispose of all of 
testator’s property, and residuary clause left 
half to charity and half to named beneficiary, 
and codicil cancelled bequest to named bene- 
ficiary, testator did not die intestate as to one 
half residue, but all passed to the charity. 


Iles v. Iles, 29 So. (2d) 21 (Fla.). Provision 
in will to “my beloved wife, Pauline Iles” held 
revoked by subsequent divorce obtained at suit 


of wife, notwithstanding statute providing 
against implied revocations in more common 
cases, such as subsequent marriage or birth 
of issue. Court reached this result by a process 
of construction to effect that the will on its 
face imposed condition of continuance of mar- 
riage to time of death. 


Wilkins v. Miltimore, 56 A. (2d) 535 (N. H.). 
Bequest of income on stock unlimited as to 
time except in event of sale or liquidation of 
the corporation is to be construed as bequest of 
such principal. The trust created was declared 
a “dry trust” as to such stock and the trustees 
were directed to transfer the appropriate num- 
ber of shares to the respective income bene- 
ficiaries. 


Knowlton v. Forbush, 79 N. E. (2) 198 
(Mass.). Testatrix died leaving two daughters. 
One of them died later, without issue. The other 
survived and later died leaving children and 
grandchildren. The will created a trust for 
the benefit of the two daughters and their 
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issue during the lives of the daughters. If both 
daughters died without issue the estate was to 
go to charity. If both left issue, the estate was 
to go half to the issue of one and half to the 
issue of the other. The will made no provision 
for the contingency which actually occurred. 


HELD: The general plan of the will showed 
that the testatrix did not intend to die intes- 
tate. By necessary implication the will meant 
that if only one daughter left issue the estate 
should go to them. She intended her estate to 
go to her lineal descendants and not to 
strangers. 


Uloth v. Little, 1947 A. S. 635 (Mass.). The 
testatrix bequeathed to A “the remaining con- 
tents of my house to be distributed by her 
to such person or persons as I may direct by 
a letter added hereto.” No letter was found. 

HELD: The will did not give the beneficial 
interest to A, but the testatrix attempted to 
create a trust which was too indefinite to be 
carried out. Hence the beneficial interest passed 
by way of a resulting trust to the residuary 
legatees. 


In re Heckscher’s Will, 297 N. Y. 668, 76 
N. E. (2d) 327. In 1928, testator executed a 
Trust Indenture under which he deposited with 
Trustees certain securities and agreed to pay 
the Trustees such additional amounts as might 
be necessary to pay to Frieda Hempel, the 
beneficiary, the sum of $15,000 per year. 

The Surrogate directed the Executor to re- 
tain in his possession the sum of $300,000 to 
assure such payments to the beneficiary. This 
was based upon the beneficiary’s life expect- 
ancy of 13% years plus a considerable margin 
of safety and the fund was calculated to dis- 
charge the estate’s obligation until the life 
beneficiary was 89 years of age. The life bene- 
ficiary claimed that the fund should be suffi- 
cient to pay $15,000 annually whatever the 
duration of her life. 

The Court of Appeals affirmed, and in fact, 
held that it is unnecessary to make provision 
for the life beneficiary beyond her 89th year. 


In re Rollins’ Estate, 297 N. Y. 612, 75 N. E. 
(2d) 627. Testatrix bequeathed to the children 
of her late husband “all of the property which 
I received from the estate of my beloved hus- 
band *** in my possession at the time of my 
death, consisting of Five Thousand ($5,000) 
Dollars which I have invested upon the build- 
ing and improvements upon Oakmere, the East 
Marion property, and Ten Thousands ($10,000) 
Dollars invested in American Telephone & Tele- 
graph stock.” 

At the time of her death, testatrix owned 
100 shares of American Telephone & Tele- 
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graph stock which had been transferred to her 
by the estate of her husband. The stock had a 
value at that time in excess of $15,000. 


The Court of Appeals affirmed the Appellate 
Division and held that the legatees were en- 
titled to the shares of stock and not to the 
cash. 


CONSTRUCTIVE AND RESULTING TRUSTS 


Endsley v. Darring, 31 So. (2) 317 (Ala.). 
Betrothal creates fiduciary relationship, calling 
for utmost good faith, and when woman ad- 
vances money to man for organization of cor- 
poration, she can enforce resulting or con- 
structive trust and can “follow the res.” 


-Bell v. Smith, 32 So. (2) 829 (Fla.). Where 
A falsely represents to holder of tax sale cer- 
tificates that he was the owner of the land 
encumbered thereby, and thereby induces the 
holder to assign the certificates to him for 
less than face value, the true owner of the 
land may redeem from A upon payment of the 
amount of money paid by A. A constructive 
trust is raised by the fraudulent conduct of A. 


Monach v. Koslowski, 78 N. E. (2) 4 
(Mass.). The case arose on a demurrer to a 
petition in equity by A against B and her hus- 
band. The petition alleged that A and B were 
the daughters and only heirs of X, and that 
a will giving A $1.00 and the balance to B had 
been admitted to probate over her protest; 
that her father died in a convalescent home 
after a long illness; that shortly before his 
death he asked B and her husband to have his 
attorney call on him, as he wished to change 
his will and leave his estate to A and B equally; 
but B and her husband gave the attorney a 
false message so that he did not call on X and 
his earlier will was left undisturbed. 


HELD: The equity petition stated a good 
cause of action. It is a well recognized doctrine 
that an action of tort will lie against a person 
under these circumstances. Likewise property 
which a person acquires by fraud may be im- 
pressed with a constructive trust for the de- 
frauded person. Impressing the property re- 
ceived by B with a constructive trust gives a 
more complete remedy than an action of tort. 


CONTRACT TO MAKE A WILL 


Denson v. Denson, 33 So. (2) 311 (Miss.). 
Where testator offered to will his property to 
any of his children who would work farm and 
get the testator out of debt, and only one son 
accepted, and he performed fully, and testator 
executed will in such son’s favor, contract was 
executed so as to take it out of Statute of 
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Frauds and subsequent destruction of will, 
with intent to revoke, did not prevent proof 
of verbal agreement and contents of will, and 
enforcement of same in favor of faithful son. 


Johnson v. Starr, 74 N. E. (2) 187 (Mass.). 
A performed services between 1936 and 1943 
for D, her mother-in-law, in reliance on D’s 
promise to make a will leaving her property 
to A and her husband. In 1943, however, D re- 
pudiated the contract and conveyed the prop- 
erty to a granddaughter. A immediately 
brought suit, one count of the decle~ation being 
for a breach of the contract to make a will 
(the statute of frauds was not pleaded), and 
the other a common count to recover compensa- 
tion for service rendered. 

HELD: A could not recover for breach of 
the contract to make a will, since, D being 
still alive, the time for performance had not 
arrived. This part of the action was premature. 
The court did, however, allow her to recover 
on the common count for services, based on 
D’s repudiation. 


INVASION OF PRINCIPAL 


Petition of Wolcott, 56 A. (2d) 641 (N. H.). 
In order to prevent impairment of testator’s 
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primary purpose, authority to deviate from 
express terms of the gift may be granted in 
eases of emergency unforeseen by testator, 
even though contingent remaindermen are in- 
cidentally affected. Where will bequeathed net 
income to widow for life, and neither provided 
for nor forbade use of principal for her sup- 
port, trustee was authorized to invade principal 
for such purpose. 


Merchant's Bank and Trust Company v. 
Garrett, 33 So. (2) 603 (Miss.). Where real 
estate was conveyed to establish home for aged 
Protestant ladies, and bonds were likewise con- 
veyed to maintain home from income and in- 
come became insufficient, trustee was directed 
to invade principal of bonds to maintain the 
institution. 


In re Van Deusen’s Estate, 182 P. (2) 565 
(Cal.). No matter how great the need of the 
income beneficiary or inadequate the income 
may be to provide for her maintenance and 
support and no matter how certain evidence 
dehors the instrument reveals the testator’s 
intention that the income beneficiary shall be 
well provided for, the court may not invade 
corpus for the benefit of the income beneficiary 
where instrument makes no provision therefor. 


TERMINATION OF LIVING TRUST 


Feiler v. Feiler, 77 N. E. (2d) 237 (Ohio). 
The testator established a trust whereby the 
trustee was empowered to manage, lease or sell 
five parcels of real estate. Each of the bene- 
ficiaries was to receive income from one par- 
ticular parcel. The settlor further provided 
that if the trustee should sell a parcel he was 
to purchase with the proceeds an annuity for 
the beneficiary who had been deriving income 
from that parcel. The trust was limited to a 
period of fifteen years of which six years re- 
main. Two of the beneficiaries sought to ob- 
tain the fee simple title in their particular 
parcels of land. 


HELD: The beneficiaries cannot have fee 
simple title in the land because it is the res of 
an active trust which the settlor intended 
should run for six more years. 

The interesting phase of the litigation is 
the decision rendered by the Court of Appeals. 
The court held that the beneficiaries could not 
have the land, because the settlor intended 
that the beneficiaries should have the annuities 
which were to be purchased from the proceeds 
of the sale of land. 


TAXATION 


Succession of Ratcliff, 33 So. (2d) 114 (La.). 
An opinion setting out the legal relations of 
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the spouse’s separate estate to the community 
estate, and holding that distributive rights in 
each are those of ownership and not of a 
debtor-creditor nature. Since Louisiana has 
no law dealing with distribution of burden of 
Federal estate tax, the court applies codal 
“equitable principles.” This is held to require 
the widow to contribute a share of the tax 
measured by the value of her interest in the 
community estate as compared to the total 
value of both the community and the separate 
estate. The widow here had no interest in the 
separate estate, the size of which put the 
total estate, for Federal tax purposes, into a 
much higher bracket than would have been 
applicable to the community estate. 


St. Louis Trust Co. v. Morris, 207 S. W. (2) 
273 (Mo.). The inheritance tax must be de- 
termined on the basis of a disposition as pro- 
vided for in a compromise agreement entered 
into between the heirs who instituted a will 
contest and the legatees named in the will, 
rather than on the basis of a disposition made 
by the will. This result was based on the 
reasoning that an heir who brings a will con- 
test is claiming the property in his own right 
under the statutes of descent and distribution, 
so that when he receives it under a compro- 
mise agreement in settlement of a will con- 
test, he takes it as heir upon the renunciation 
of so much of the property by the legatee. The 
contestant does not take it as assignee of the 
legatee. 


Commercial Trust Co. v. Kohl, 42 A (2d) 
473 (N. J.). Testator provided for certain 
yearly payments to his wife, daughter, and 
issue of his daughter. In March, 1942, the 
court decreed that the payments to the wife 
and daughter constituted annuities and were 
a charge upon the whole estate. The Federal 
income tax law having been amended on Octo- 
ber 21, 1942 with respect to the reporting of 
annuity income, the fiduciaries now seek to 
determine their obligation under the decedent’s 
will to pay to the beneficiaries the increased 
income taxes on said beneficiaries resulting 
from the inclusion of the annual sums re- 
ceived under the amended law. 


HELD:. Where a court decree has adjudi- 
cated the intent of the testator to be the pay- 
ment of fixed legacies, first out of income, and 
then out of corpus, a subsequent change in the 
income tax law cannot affect the rights of 
beneficiaries. The annuities are tax-free and 
the fiduciaries are instructed to pay to the 
recipients such sums by which their income 
taxes may be increased by reason of inclusion 
of amounts received in their taxable income. 
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Matter of Zahn, N. Y. L. J., April 2 (N. Y.). 
A life insurance company paid the proceeds of 
a policy directly to the beneficiary who subse- 
quently died insolvent. After the beneficiary’s 
death, the insurance proceeds were included 
in the gross estate for Federal estate tax and 
the executors paid additional tax in respect 
thereof. Section 124 of the New York Decedent 
Estate Law provides that where the executor 
does not come into possession of property which 
is includible in the gross estate, the executor 
shall recover the proportionate amount of tax 
“from whomsoever is in possession, or from the 
persons interested in the estate.” The executors 
sought to recover the additional tax from the 
insurance company and were successful in the 
lower court. 


HELD: Reversed. The insurance company is 
not liable for the tax. Having paid the life 
insurance proceeds to the beneficiary, it is not 
“in possession” of property required to be in- 
cluded in the gross estate, nor is it a person 
“interested in the estate.” The company had no 
duty to withhold part of the proceeds for the 
estate tax since no such obligation is imposed 
by the Internal Revenue Code. 


PRINCIPAL AND INCOME QUESTIONS 


Delaware Trust Co. v. Bradford, 59 A. (2d) 
213 (Del.). Cost of carrying unproductive trust 
property is payable out of principal rather 
than income in absence of indication that 
testator intended differently. 


Matter of Byrne, N. Y. L. J., Jan. 19 (N. Y.). 
Trustees held share of investment companies 
of the general management type which are 
required to advise their stockholders of the 
proportion of their dividends attributable to 
long term gain and the proportion attributable 
to ordinary income (Investment Company Act 
of 1940; I.R.C., Sees. 361, 362.). Testator was 
silent as to whether the dividends belonged 
wholly to income or were to be apportioned. 


HELD: The dividends belong. wholly to in- 
come. The investment companies are in the 
business of buying and selling securities, and 
the profits derived therefrom, when distributed 
to stockholders in the form of dividends, are 
income and not principal. The allocation of the 
dividends for tax purposes does not control in 
estate administration. In making any allocation 
of the dividend, it would be necessary for the 
trustee to have an appraisal of the corpora- 
tion’s portfolio as of the date of receipt or pur- 
chase of the stock, and a like appraisal as of 
the date of each dividend. Obviously, no fidu- 
ciary would voluntarily assume such burden 
and Court found no necessity for imposing it. 
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PRACTICE OF LAW 


Re New York County Lawyers Association, 
N. Y. L. J., April 14 (N. Y.). The City of 
New York had claims against a certain com- 
pany for taxes in 1936, 1937, 1938. In 1943 
the company made large profits, 80% of which 
would have had to be paid to the Federal gov- 
ernment in tax. The company therefore desired 
to settle the City’s claim if it could deduct 
the amount of the settlement from 1943 rather 
than allocate it against the years during which 
the tax claims accrued. The company’s account- 
ant and lawyer felt that it could not be done. 
The company then consulted one Bercu, an 
accountant, who was not associated with the 
company. He studied the matter, made a writ- 
ten memo to the effect that the deduction 
could be taken and made a charge therefor. 
The proceedings to punish Bercu for contempt 
and to enjoin the unlawful practice of law 
were dismissed. 


HELD: Reversed. It is difficult to draw the 
line between the field of the lawyer and the 
field of the accountant in tax matters. While 
the tax law conforms largely to accounting 
principles there are instances in which it does 
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not. The opinion of Bercu is one of these, for 
an accountant would have allocated the settle- 
ment. The accountant is allowed jurisdiction 
over incidental questions of law which may 
arise in connection with auditing books or pre- 
paring tax returns but he is not allowed the 
right as a consultant to give legal advice. The 
admission of accountants is not an authoriza- 
tion to practice tax law at large. 


POWERS OF FIDUCIARY 


Equitable Trust Co. v. Delaware Trust Co., 
54 A (2d) 733 (Del.). Delaware Trust Com- 
pany, testamentary trustee of certain realty 
over which it had a general power of sale, gave 
one Helen Bradford or her executor an option 
to purchase the property. She directed her 
executor to purchase but the trustee refused 
to sell. 

HELD: For the trustee. The grant of an 
option to purchase is neither a sale nor a 
contract to sell. A fiduciary with a mere gen- 
eral power cannot grant a future option to buy. 
He is expected to use his judgment and dis- 
cretion with respect to the adequacy of the 
price at the time of sale and not at some prior 
time when the option is granted. 
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Williams v. Howard Cole & Co. Ine., 31 So. 
(2) 914 (Fla.). Where testator held, at time 
of his death, an unexpired and unexercised 
option to purchase real estate, his executors 
had no power or authority to exercise the 
option, since to do so would create a new debt 
against the estate. 


Chapin v. Collard, 189 P. (2d) 642 (Wash.). 
Testator created a trust under his will to pay 
“the entire net income to my wife during her 
life’”’ and then to his niece, upon whose death 
the principal was to be distributed to another 
relative. The trustees were» to be reimbursed 
out of income and principal. They set up a de- 
preciation reserve out of income collected from 
rental properties held in trust. After the 
widow’s death, this practice was challenged by 
the niece and the trustees brought an action, 
against the nieces alone, for a declaratory 
judgment under Rem. Rev. Stat. (Sup.) Sec. 
784-4. The trial court ordered that the depre- 
ciation fund be returned to the niece for the 
years during which she was the beneficiary, 
that she be allowed attorney’s and accountant’s 
fees which, together with the trustee’s costs, 
were to be charged against principal. 

HELD: The language of the will does not 
suggest any duty or right to set apart a sink- 
ing fund for depreciation and the beneficiary 
of income is not to be required to suffer this 
charge in the absence of such permissive lan- 


guage. 
MENTAL CAPACITY TO MAKE A WILL 


Ahman v. Elmore, 211 S. W. (2d) 480 (Mo.). 
Testator believed claimant was not his son. 
Claimant alleged such to be an insane delusion. 
The court held that mental capacity to make 
a will is a mixed question of law and fact in 
that a testator who is partially insane may 
make a valid will providing such partial in- 
sanity does not enter into the disposition of his 
estate. Here the testator had recognized claim- 
ant by very nominal bequests. 


VALIDITY OF LIVING TRUST 


Atlantic National Bank v. St. Louis Union 
Trust Co., 211 S. W. (2d) 2 (Mo.). Equitable 
action to construe and to determine the validity 
of an “Indenture of Trust’ executed by Clark 
in 1898 in which he conveyed all his property 
to designated trustees for specified purposes, 
reserving however to himself the right to “use, 
occupy and enjoy” all of said property during 
his lifetime and in addition reserving to himself 
the power to alter, amend or revoke the trust. 
There was no delivery of any property to the 
trustees during the lifetime of Clark. Clark 
died intestate in 1900 and there was no ad- 
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ministration of his estate. The trustees began 
the administration of the purported trust im- 
mediately after his death and continued until 
the death of Clark’s son and co-trustee in 1944. 

HELD: Void ab initio. The trust indenture 
by its execution conveyed neither the legal nor 
equitable title to Clark’s property. 


PENNSYLVANIA COMMUNITY PROPERTY ACT 


Wilcox v..Penn. Mutual Life Insurance Com- 
pany, 357 Pa. 581. This case declared the Penn- 
sylvania Community Property Act of 1947 in- 
valid on the ground that it was vague, indefin- 
ite, conflicting and uncertain and therefore 
incapable of interpretation and enforcement. 


AGREEMENT FOR DISTRIBUTION OF ESTATE 


In re Swanson’s Estate, 31 N. W. (2d) 385 
(Iowa). An agreement of beneficiaries provid- 
ing for settlement of decedent’s estate as intes- 
tate rather than as set out in the will entered 
into in good faith, for an honest purpose, to 
promote family peace, and avoid a will contest, 
if not made to defeat a trust set up in the will 
or to deprive one not a party thereto of his 
interest or which does not prejudice the rights 
of non-consenting creditors, is valid. The will 
need not be admitted to probate and a differ- 
ent administrator can be named than the execu- 
tors nominated in the will since family settle- 
ments are favored by the Courts. 


Moncur v. Jones, 31 N. W. (2d) 759 (S. D.). 
Under parol evidence rule, written agreement 
for distribution of estate, whereby heirs and 
devisees agreed that testator’s widow, in con- 
sideration of payment of claims and expenses 
and release of her claims against estate, should 
have the whole title to land devised to her for 
life, must prevail as against oral promise, al- 
legedly made by widow to induce remainderman 
to execute agreement, to devise such land to 
remainderman. County court could enter decree 
of distribution in accordance with terms of 
written agreement by heirs and devisees for 
distribution of estate otherwise than as pro- 
vided by will. 


LIABILITY OF THE ESTATE FOR SUPPORT OF 
CHILDREN UNDER DIVORCE DECREE 


Guinta v. Lo Re, 31 So. (2d) 704 (Fla.). 
Liability of father, under divorce decree, to 
pay fixed installments for support of children, 
was terminated by his death, but installments 
due but unpaid could be proved as a claim. 


RULE AGAINST PERPETUITIES 


Ramage v. First Farmers & Merchants <Na- 
tional Bank of Troy, 30 So. (2d) 706 (Ala.). 


BAR PROCEEDINGS 


Where trust provides for periodic disburse- 
ments of a portion of income, or where distri- 
bution of income is discretionary, it does not 
violate a statute limiting trusts “for accumu- 
lation only” to ten years duration, and is void 
only if it violates the common law rule against 
perpetuities or accumulations. This decision 
is held to apply even though for a period of 
years no distribution of income will be per- 
mitted under the peculiar language of the will, 
if all beneficiaries live to their expectancies, 
since whether they will do so is uncertain. A 
trust will not be terminated by a court of 
equity, where the purposes thereof have not 
been accomplished even though all living bene- 
ficiaries agree, where there are contingent 
beneficiaries not yet in being. 


SPENDTHRIFT TRUSTS 


Waterburg v. Munn, 32 So. (2) 603 (Fla.). 
Spendthrift trusts held valid in Florida after 
ten years of uncertainty on the subject. Here, 
testamentary spendthrift trust held valid, even 
though by codicil three of five beneficiaries 
were given power to terminate trust and dis- 
tribute corpus to the beneficiaries. : 
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TRUST and PROBATE LITERATURE 


Committee Report 


EMMA M. CUMMINGS 
Member of Boston Bar, Chairman 


Check List for Will Drafting. By Mark E. 
Lefever, 85 Trusts & Estates 15, July 1947. 

An excellent outline for the inexperienced 
or occasional will drafter by the Secretary of 
the Board of Law Examiners of Pennsylvania. 


Investment Company Shares; Their Use by 
Trustees. By Alec Brock Stevenson, 85 Trusts 
& Estates 39 & 141, July & Aug. 1947. 


An analysis of five different cases involving 
the investment of trust funds in an Investment 
Trust. It compares the decisions of two cases 
in a “legal-standard” state, two which follow 
the Massachusetts Rule and a Pennsylvania 
case in which the Court was willing to admit 
investment Company shares to the classifica- 
tion of “securities. The article is one of a 
series of five, all of which a trustee will find 
most enlightening. 


Pennsylvania’s New Estates and Trust Leg- 
islation. By E. C. Shapley Highley, 85 Trusts 
& Estates 72, July 1947. ‘ 

Pennsylvania, at its 1947 Legislative Ses- 
sion, enacted the first three of a series of 
new laws intended to revise, codify and clarify 
the statutory law relating to decedents’ estates 
and trusts created by will or deed. These are 
The Intestate Act, The Wills Act and The 
Estates Act. This article gives a concise re- 
sume of the changes and additions made to the 
existing statutes. 


Relief for Life Tenant — Percentage Annuity 
Plan To Help the Income Beneficiary. By H. D. 
Roschen, Jr., 85 Trusts & Estates, 113, Aug. 
1947. 

This author sets out the necessity for trus- 
tees to have broad powers so that the “life 
tenants should not be required to starve so 
that the remaindermen may ultimately feast.” 
He sets forth a statistical experiment between 
two trusts, showing how the shift from bonds 
to stocks were influenced by the demands of 
income beneficiaries and the deliberate effort 
to maintain the quantum earning power of 
the portfolio without benefit of any sort of 
annuity plan. He also sets up a hypothetical 
trust using the common trust fund. 


Taking Guesswork Out of Trust Costs. By 
Ethleen ‘Lasseter, 85 Trusts & Estates 120, 
Aug. 1947. 


BAR PROCEEDINGS 


A technical review of the method of distribut- 
ing costs of administering trust funds by the 
Trust Auditor of the First National Bank of 
Atlanta. His conclusions, after the statistical 
analysis, are that whether an account may be 
expected to be profitable depends not upon the 
size of the fee or dollar volume of assets, but 
upon the ratio of income to assets and the 
ratio of activity to dollar volume of income. 


Initiating An Estate Plan. By Edgar Jay 
Myers, C.L.U., 85 Trusts & Estates 132, Aug. 
1947. ¢ 


The author points out the necessity of anal- 
yzing estates under today’s conditions and 
planning accordingly so that estates of well to 
do persons will not crumble to dust upon their 
deaths causing untold hardships to their fam- 
ilies and business associates, when, by proper 
planning it could have been avoided. The arti- 
cle presents a comprehensive suggestion for 
initiating the plan of the estate. 


Essential Factors of a Modern Will. By 
Elmo H. Conley, 85 Trusts & Estates 139, Aug. 
1947. 


An excellently written, short, concise article 
covering the most important things to be cog- 
nizant of in drafting wills today. 


List of Business Liquidation Insurance. By 
Edward J. Mintz, 85 Trusts & Estates 203, 
Sept. 1948. 


This article sets out three types of situations 
wherein insurance on business partners as- 
sures the protection of the estate. 


Death, Taxes and Your Business. By George 
J. Laikin, 85 Trusts & Estates 273, Oct. 1947. 


This is a series of five consecutive articles by 
Mr. Laikin on the problems (and their solution) 
created by the death of a sole proprietor, a 
partner or a stockholder in a close corporation. 
Includes pattern of Purchase and Sale Agree- 
ment, methods of valuation, estate tax pitfalls, 
professional partnerships and creditor’s right. 


Should Estate and Gift Taxes Be Combined? 
By Martin Lore, 85 Trusts & Estates 375, 
464 & 571, Oct., Nov. & Dec. 1947. 


On September 10, 1947 the Treasury issued 
a study entitled “Federal Estate and Gift 
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Taxes — a Proposal for integration and for 
Correlation with the Income Tax.” This study, 
in three parts, after comprehensively setting 
forth the basic background, contains a specific 
recommendation to the Congress for legisla- 
tion. It deals with the grantor’s power to bor- 
row from trust, tax saving devices and the 
question of applying the new set of rules. 


Handling Small Estates. By L. H. Roseberry, 
85 Trusts & Estates 408, Nov. 1947. 

A concise article setting forth ways of cut- 
ting down the work and expense in order to 
make the handling of small estates ranging 
from $1,000 to $25,000 a paying business. 


Do Trustees Have a Duty to Consider Pur- 
chasing Power?, 85 Trusts & Estates 428, Nov. 
1947. 

This article is a Forum discussion at the 
Pacific Coast and Rocky Mountain States Trust 
Conference held in October 1947. 


Economic Value of Trusts. By Frank H. 
Schmidt, 85 Trusts & Estates 452, Nov. 1947. 

A comprehensive article covering the best 
types of trusts and how to make the public 
aware of them. 


Defining Unauthorized Law Practice in Es- 
tate Planning. By Heman T. Powers, 85 Trusts 
& Estates 524, Dec. 1947. 


This article deals with the ever present ques- 
tion of the unauthorized practice of law par- 
ticularly in the field of Estate Planning and 
suggests a remedy. 


Estate Planning in Community Property 
States. By Gainer B. Jones, 85 Trusts & Es- 
tates 527, Dec. 1947. 


The formulation of an estate plan requires 
a reasonably accurate estimate of the death 
taxes. Since it is impossible to determine the 
debts and other deductions, or to foresee the 
values that will be given the assets of the 
estate at death, such an estimate is always 
difficult. This article deals with its complex- 
ities in Community Property States. 


Investment Policy for Trustees. By Clarence 
D. Cowdery, 85 Trusts & Estates 545, Dec. 
1947. 


One of the important guides to the formula- 
tion of an investment policy for fiduciaries is 
consideration of the income needs of bene- 
ficiaries, the tax bracket of the beneficiary and 
the duration of the trust. The author gives an 
excellent outline for investment policy. 


Powers and Duties of Successor Trustees. 
By William H. Dillon, 85 Trusts & Estates 
551, Dec. 1947. 


82? 


This is an extraordinarily good article set- 
ting forth the precautions to be taken when 
one is appointed a successor Trustee, the man- 
ner in which the trust assets should be anal- 
yzed and the proper steps to be taken to insure 
full protection. 


Practical Aspects of Common Trust Fund. 
By William E. Anderson, 85 Trusts & Estates 
559, Dec. 1947. 


At latest count 30 states have Common: Trust 
Fund Laws. There are 52 funds in existence. 
This article sets forth the safest procedure 
to be followed when setting up a common Trust 
Fund and the precautions to be taken with 
reference to the wills and trust agreements 
that are to participate in the fund. 


Integration and Correlation of Federal Taxes; 
Treasury Study Penalizes Flexible Trusts and 
Concentrates Wealth. By Middleton Miller, 86 
Trusts & Estates 18, Jan. 1948. 


This analysis of the Treasury Department’s 
proposal for integration of federal gift and 
estate taxes points out that all the familiar 
sections in the present Internal Revenue Code 
will be gone and in their place will appear a 
single transfer tax. States that the proposal 
has undeniable virtues attendant upon sim- 
plicity, and present divergences between and 
overlapping of transfers for gift and estate 
tax purposes would be eliminated. The author 
feels that the proposal is a sincere, careful 
and skillful job of legislative draftsmanship 
and has undeniable advantage and shows that 
its adoption would keep fortunes larger longer. 


Tax Seduction Under T. D. 5515. By Henry 
E. Haiman, 86 Trusts & Estates 33, Jan. 1948. 


This article concerns itself with the indis- 
criminate use of the installment settlement op- 
tions in life insurance policies because under 
T.D. 5515 the installment payments are tax 
free to the beneficiary. The author compares 
the human with the mathematical side in set- 
tlement options. 


Obtaining Maximum Advantages Under In- 
centive Plans. By Ara Weaver Brubaker, 
C.L.U., 86 Trusts & Estates 31, Jan. 1948. 


This article gives practical illustrations of 
the savings to be effected in pension plans. 


Effects of New Community Property Laws. 
By R. M. Alton, 86 Trusts & Estates 102, Feb. 
1948. 


In recent years a number of states have 
passed statutes roughly known as Community 
Property Acts. The impelling motive appears 
as an attempt to create a saving in income 
taxes. Those common-law states which have 
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adopted the community concept would gladly 
return to their original position if and when 
tax equalization is effected by the Federal gov- 
ernment. On the other hand, if the law is re- 
pealed, during the legal hiatus, the new con- 
cept of ownership will create lasting legal 
problems that éannot be entirely ignored. 


The Trustee’s Duty To Invest. By Mayo A. 


Shattuck, 86 Trusts & Estates 119, Feb. 1948. 


An excellent article on the living revocable 
trust. The author answers the question: What 
service is the modern family or business trust 
intended to accomplish, and what, consequently 
is the management duty and role of a wide- 
awake and capable modern trustee? 


Effects of Proposed Tax Integration. By A. 
James Casner, 86 Trusts & Estates 199, March 
1948. 


Our system of private property is doomed 
if the present trend toward tax condemnation 
of the trust device continues. The Treasury 
Proposal for integration of the estate and gift 
taxes and correlation with the income tax is 
basically sound. All of us should do what we 
can to have the line drawn where it will be 
possible to preserve freedom of disposition of 
accumulated wealth. 


Common Trust Fund Developments. By Carl 
W. Fenninger, 86 Trusts & Estates 207, March 
1948. 


Ten years of experience show that common 
trust funds are practical and valuable tools in 
the management of trust estates. While com- 
mon trust funds are still in their infancy we 
know that never in the trust business have we 
had a major development with as great value 
in the accumulation and conservation of sav- 
ings. The common trust fund presents a med- 
ium for investment of trust funds which is of 
great social benefit from the public standpoint 
and of material effectiveness in the admin- 
istration of trust funds and should, therefore, 
be fostered. 


Trust Agreements Are Stuffy. By Leon 
Schaefler, 86 Trusts & Estates 222, March 
1948, 


Trust agreements are stuffy. They are need- 
lessly involved, complicated and incomprehensi- 
ble. They abound in circumlocutions and taut- 
ologies. Why and what can be done about it? 
The author makes several worthwhile sug- 
gestions. 


Analyzing Small Estates. By Heman T. Pow- 
ers, 86 Trusts & Estates 231, March 1948. 


The basic needs of the beneficiaries of small 
estates are much the same as those of the 
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larger ones, but since there is less from which 
income may be derived and usually less diversi- 
fication of the sources of income more careful 
planning is necessary. The author suggests a 
good formula. 


Highlights of New Tax Law. By Samuel J. 
Foosaner and Martin M. Lore, 86 Trusts & 
Estates 277, Apr. 1948. 


The Revenue Act of 1948 became law on 
April 2. So basic are the changes in the estate 
and gift tax provisions that it is no exagger- 
ation to say that many estate plans geared to 
present law have been rendered obsolete. The 
author gives a quick and comprehensive study 
of the major changes. 


Living Trusts Under New Tax Law. By R. 
O. Schwartz, 86 Trusts & Estates 281, Apr. 
1948. 


The reduction of the tax burden produced 
by the new tax bill is welcomed by the non- 
community property law states. For non-com- 
munity property states, new thinking becomes 
necessary as far as estate planning is con- 
cerned. This article points out the precautions 
to be taken in planning a living trust under 
the new law. 


Effects of New Tax Law. By Heman T. 
Powers, 86 Trusts & Estates 285, April 1948. 


The 1948 Revenue Act will bring about rad- 
ical changes in the technique of Estate Anal- 
ysis and Planning. It will impose on every 
analyst the burden of reviewing previously 
treated estates that they may secure maximum 
benefits in tax reduction, with least exposure 
to other adverse factors. 


The Lawyer in Estate Planning. By E. S. 
MacNeill, 86 Trusts & Estates 307, Apr. 1948. 

The author continues the Shop Talk Session 
on New Business and Estate Planning at the 
Mid-West Trust Conference admitting by in- 
nuendo that trust companies have been en- 
fringing on the practice of law and making 
suggestions for a long-range policy of bringing 
together the incorporated business of trustee- 
ship and the profession of law in harmonious 
collaboration, based on the principle of “what 
is best” for the client in the service of estate 
planning. 


Insurance in Estate Planning. By Thomas 
Grant, Jr., 86 Trusts & Estates 315, Apr. 1948. 


The role of insurance in estate planning 
should be of vital interest to all trustmen as 
insurance is coming more and more to be the 
most usual way for the average person to 
create an estate. The author covers the use of 
insurance for insuring liquidity of the estate, 
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the ability of the personal beneficiary and also 
touches on business insurance. 


The Marital Deduction. By T. S. Kiley, 86 
Trusts & Estates 367, May 1948. 

The immediate, stimulative effect of the 
marital deduction is already evident, but its 
far-reaching and long range effect upon the 
trend and development of trust business is not 
so apparent. This article deals with the present 
and future effect of the new statute. 


Testamentary Trusts Under 1948 Revenue 
Act. By Stephen A. Mitchell, 86 Trusts & Es- 
tates 373, May 1948. 

There are clear indications that the public 
interest in the new marital deductions will re- 
sult in the drafting of a great many new wills. 
There also are predictions that ability to split 
income under the new Act will reduce the num- 
ber and size of inter vivos trusts. The new Act 
may produce more trusts in which a trustee 
will be required to devote special attention and 
supervision to an “original investment” which 
previously would have been liquidated to pay 
estate taxes. This article brings out clearly 
the desirability of two Testamentary Trusts, 
the marital trust and the residuary trust. 


Estate Planning Approach Under New Tax 
Law. By Hugh Kemp, 86 Trusts & Estates 383 
May 1948. 


A short article by a member of the Estate 
Planning Department of the People’s First 
National Bank & Trust Co. of Pittsburgh, ap- 
proached from the bank’s standpoint. 


Will Trust Business Decline? By E. J. Nich- 
olas, 86 Trusts & Estates 384, May 1948. 


Another article on the new tax law by a 
trust officer of a corporate fiduciary. 


Tax Law’s Effect on Adverse Factors. By 
Heman T. Powers, 86 Trusts & Estates 387, 
May 1948. 


The author takes an hypothetical case and 
works it out under the new law. 


Marital Deduction for Estate Taxes. By Don 
H. McLucas, 86 Trusts & Estates 445, June 
1948. 

An excellent article with reference to the 
new marital deduction created by the Revenue 
Act of 1948. Covers all phases of the Act 
with reference to the marital deduction and 
outlines a new method of Estate Planning. 


Sprinkling—A Valuable Technique for Wills. 
By Albert Mannheimer, 86 Trusts & Estates 
451, June 1948. 


This article is designed to appraise the value 
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of sprinkling as a technique for testamentary 
trusts. Sprinkling has three advantages: (1) 
It can be used to safeguard the trust income 
against the beneficiaries’ creditors. (2) It is a 
means of flexibility. (3) It is an effective means 
of reducing the family income taxes. 


Estate Analysis in Community Property 
States. By Miles Flint, 86 Trusts & Estates 
473, June 1948. 


Many highly significant advantages flow 
from the new law insofar as community prop- 
erty is concerned in contrast with the treat- 
ment accorded and the complications involved 
in dealing with separate property. The new 
act is supposed to restore the status quo exist- 
ing before the passage of the Revenue Act of 
1942. 


Computing the Federal Estate Tax. By War- 
ren M. Tweedy, 86 Trusts & Estates 481, June 
1948. 


The Federal estate tax marital deduction, in- 
troduced by the Revenue Act of 1948, poses 
many a problem for the tax consultant and the 
estate planner. This article sets out several 
illustrations that may prove helpful. 


Arranging Life Insurance. By Edward N. 
Polisher, 86 Trusts & Estates 485, June 1948. 

The author in clear, simple language, sets 
forth the manner in which to take the marital 
deduction by the use of life insurance pro- 
ceeds, setting forth how the beneficiary pro- 
visions should be arranged. 


Insurance, Not Includable in the Insured’s 
Estate. By Eli E. Fink, 25 Taxes 997. 


Consideration of establishing revocable or 
irrevocable trust to receive insurance proceeds 
for purpose of paying estate taxes. 


Nonresident Estate Taxes. By Henry W. 
Sweeney, 25 Taxes 903. 


Provisions of estate tax convention between 
United States and United Kingdom outlined 
with stress on administrative procedure, dom- 
cile of decedent, credits for foreign tax pay- 
ments, and rules adopted governing situs of 
estates assets. 


An Analysis of California Estates. By M. 
N. Friedland, 25 Taxes 781. 

Interpretation of California Community 
property law in light of federal taxes as af- 
fecting taxation of estates with emphasis on 
burden of proving community property, life 
insurance, irrevocable trusts, change of dom- 
icile and gifts in contemplation of death. 


Tax Pitfalls. By George J. Laikin, 25 Taxes 
655. 
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Among other problems, testamentary trusts 
discussed briefly with emphasis on avoidance 
of tax difficulties and uncertainties. 


New Estate and Gift Taxes — How They 
Affect Estate Planning. By C. M. Lauritzen 
II, 26 Taxes 431. 

Vital necessity for estate planning under 
new Act discussed with aid of specific examples 
with flexibility of estate distribution being 
stressed; various devices and problems listed 
such as splitting-income insurance proceeds 
and testamentary power of appointment. 


_ New Estate and Gift Taxes — How They 
Affect Wills. By Albert Mannheimer, 26 Taxes 
427. 


Suggestions for drafting new wills including 
trusts under 1948 Revenue Act to take advan- 
tage of marital deduction provision. 


New Estate and Gift Taves — How They 
Affect Texas Residents. By G. E. Ray and O. 
W. Hammonds, 26 Taxes 420. 


Disadvantages of old law in Texas being 
corrected by new law, marital deduction, and 
suggestions for drafting Texas Wills and 
Trusts are discussed. 
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New Estate and Gift Taxes — How They 
Effect Michigan Residents. By John J. Ray- 
mond, 26 Taxes 415. 

Determining use of new tax-saving privi- 
leges for interests passing to surviving spouse, 
terminable interests, community property and 
previously taxed property in view of possible 
repeal of Michigan Community Property Law. 


New Estate and Gift Taxes — How They 
Affect Life Insurance. By S. J. Foosaner and 
M. M. Lore, 26 Taxes 411. 


Necessity for re-examining insurance policies 
because of requirements of Section 812 (e) (1) 
(G) and favorable treatment given bene- 
ficiaries of life insurance policies explained. 


Taxation of Powers of Appointment and the 
Need to Break the Impasse. By Rollin Browne, 
The Trust Bulletin, Oct. 1947. 


Discusses origin of theory of taxation of 
powers of appointment, controversial issues of 
Revenue Act of 1942 and subsequent proposals 
for legislative changes including H.R. 3533 
introduced in May 1947. 


Double Taxation of Dividends. By Harry B. 
Sutter, The Trust Bulletin, Jan. 1948. 

Economic effects of double taxes — The Brit- 
ish System — Withholding Tax Approach — 
Partnership Method — Undistributed Profits 
Tax — Capital Gains Approach — “Twin 
Cities” Plan — Suggested Solution — Chamber 
of Commerce Plan — A Simpler Method Out- 
lined. 


Community Property Complexities. By R. M. 
Alton, The Trust Bulletin, Feb. 1948. 


Historical origin of Community Property 
Act — Spanish Law — Common Law Back- 
ground — Attempts to Equalize Taxes — Ad- 
vantages and Inequities — Tax Savings Device 
— Proposed Legislation. 


Class Gifts — Effect of Failure of Class 
Member To Survive the Testator. By A. James 
Casner, 60 Harvard Law Review 752, May 
1947. 


The author points out the difficulties which 
may arise from careless draftsmanship when 
there is a gift by will to a class and one or 
more of the class predecease the testator. The 
possible takers in substitution for the deceased 
class member are pointed out and valuable 
suggestions are made to assist the draftsman 
in avoiding difficulties of this character. 


Allowance for Depreciation of Buildings 
Held In Trust for Successive Beneficiaries. 60 
Harvard Law Review 952, July 1947. 
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The note points out the difficulties involved 
and the confiict of decisions in the allocation 
of depreciation between the life beneficiary and 
remainderman. The note points out the differ- 
ence in the treatment of (a) buildings used for 
rental purposes, (b) property consisting of 
wasting assets, such as oil wells and mining 
properties, and (c) buildings used as a part 
of a going enterprise. The writer suggests that 
courts should adopt a more favorable attitude 
toward the allowance of depreciation. 


Tax Consequences of Inadequate Capitaliza- 
tion. By Myron Semmel, 48 Columbia Law Re- 
view 202, March 1948. 

Mr. Semmel analyzes recent cases as por- 
tending a judicial onslaught launched in the 
tax courts against companies whose capital 
structure is much less than its bonded indebted- 
ness. The problems of whether a company can 
successfully continue to term “dividends” as 
“interest” on its tax returns and the status of 
the investor as creditor or stockholder on fail- 
ure, are discussed with the conviction that far 
more rigid judicial scrutiny lies in store with 
respect to corporate financing. 


Federal Estate and Gift Tax Aspects of Em- 
ployee Benefits Plans. 48 Columbia Law Re- 
view 395, April 1948. 

Written with a primary view towards dis- 
cussion of the impact of federal taxation on the 
estate of the employee, this note in addition 
presents a masterful exposition and analysis 
of various types of employee benefit plans 
ranging from insurance to annuities, and con- 
stitutes a valuable addition to the meagre liter- 
ature available on the taxation aspects of 
these plans. 


Estate Tax Effects of Partners Cross-Insur- 
ance Agreements, 48 Columbia Law Review 
450, April 1948. 

The estate tax features of partner’s cross- 
insurance purchase sale agreements are here 
discussed in the light of a letter from the Com- 
missioner of Internal Revenue. The author 
finds fault with the Commissioner’s expressed 
intention of not taxing both the insurance 
proceeds and the full partnership interest, and 
cites potent authority in support of the crit- 
icism. 

Some Initial Comments on the Oregon Com- 
munity Property Law. By William E. Dough- 
erty, 27 Oregon Law Review, Dec. 1947. 

The author states that “The Community 
Property Act promises to change the general 
law of Oregon more materially than any other 
piece of legislation passed since the formative 
period of early statehood.” The article dis- 
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cusses and analyzes the law and indicates 
“some of the many problems which, unless re- 
solved by appropriate legislation, will remain 
to plague the Courts.” 


Particular Forms of Agricultural Tenancies 
in the Southeastern States. By Charles S. Man- 
gum, Jr., 26 The North Carolina Law Re- 
view 274, April 1948. 


This article is Chapter VI of a book “Legal | 


Status of the South-eastern Farm Tenant” by 
Mr. Mangum to be published this year by the 
University of North Carolina. This article 
suggests a great deal of simplification with re- 
spect to these tenancies and a better system of 
law with respect to them. 


A Survey of Statutory Changes in North 
Carolina in 1947. 25 North Carolina Law Re- 
view 376, June 1947. 

This article discusses among various subjects 
legislated upon, some statutes relating to char- 
itable trusts, deeds and mortgages, adoption, 
taxes and other subjects of interest to our 
section. 


Avoidance of Double Death Taxation of Es- 
tates and Trusts. By Abraham S. Guterman, 
95 University of Pennsylvania Law Review 
701, June 1947. 

Many helpful suggestions are given by the 
author to avoid double death taxation. 


Correlation of Priority and Lien Rights in 
the Collection of Federal Taxes. By Leonard 
Larner, 95 University of Pennsylvania Law Re- 
view 739, June 1947. 

This is a very complete discussion of the 
subject with references to pertinent statutes 
and decisions. 


Pennsylvania Marital Community and Com- 
mon Law Neighbors. By Herbert F. Goodrich 
and William T. Coleman, Jr., 96 University 
of Pennsylvania Law Review, Nov. 1947. 

This is a scholarly discussion of the new 
Pennsylvania Community property statute, 
with particular reference to “the applicability 
of this sleep disturbing statute to acts which 
Pennsylvanians do in other States and those 
which Pennsylvanians do here.” Many author- 
ities are cited. 


Observations on Some Pennsylvania Com- 
munity Property Problems. By Cuthbert H. 
Latta and Kenneth W. Gemmill, 16 University 
of Pennsylvania Law Review, 20 & 188, Nov. 
& Dec. 1947. 

This article as the title implies is a discufs- 
sion of various problems arising out of the 
new Pennsylvania Community property statute. 
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More than half of the sections are copied ver- 
batim and the balance with one exception are 
copied with minor changes from the Oklahoma 
Act. (Law later held to be unconstitutional.) 


The Taxation of Stock Dividends and Stock 
Rights. By Charles L. B. Lowndes, 96 Uni- 
versity of Pennsylvania Law Review 147, Dec. 
1947. 


The author says “The most significant aspect 
of the present system of taxing stock dividends 
is that this monstrosity is unnecessary.” The 
author concludes “The receipt of stock divi- 
dends and stock rights represent income. That 
is the way they should be taxed.” 


Termination of Trusts in Pennsylvania. By 
Mark E. Lefever, 96 University of Pennsyl- 
vania Law Review 305, Feb. 1948. 


The author discusses the circumstances and 
conditions under which a trust may be termin- 
ated (a) under the existing law “which is ex- 
pressly preserved by the New Act” and (b) 
under the Estates Act of 1947. 


A Rationalization of Trust Surcharge Cases. 
By James A. Moore, 96 University of Penn- 
sylvania Law Review 647, May 1948. 


FIDELITY TRUST COMPANY 


PITTSBURGH 


LAWYERS TRUST COMPANY 


Established 1905 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


EXECUTOR AND TESTAMENTARY 
TRUSTEE, CORPORATE TRUSTEE 
AND TRUSTEE OF LIVING TRUSTS 


TRANSFER AGENT & REGISTRAR 


Main Office 
Trinity Building, 111 Broadway, N. Y. 





It should be read by Trustees especially be- 
eause of the discussion of the problems that 
arise from economic depression and the at- 
tempts to hold fiduciaries for loss of asset val- 
ues. 


Shifting the Burden of Income Taxes by 
Contract. By Louis M. Brown, 96 University 
of Pennsylvania Law Review 822, June 1948. 

This is a clear and interesting discussion of 
attempts to shift the income tax burden by 
covenant and consequences of such attempts. 


Revocation and Revival of Wills. By W. F. 
Zacharias and G. Maschinot, 2 Chicago Kent 
Law Review, June & Sept. 1947. 


General discussion, English Law, American 
Law and law of the various States down to 
and including New Mexico. 


Liability of a Trustee Upon Reversal of a 
Decree Directing Distribution. By John Mann, 
XXIX The Chicago Bar Record 125, Dec. 1947. 


An excellent article setting forth the pre- 
cautions to be taken by a Trustee to avoid per- 
sonal liability if and when a decree directing 
distribution is reversed. 


The Controlling Law in Respect to Trusts. 
By Perlie P. Fallon, 32 Cornell Law Quarterly 
557, June 1947. 


Comment on some conflict of laws problems 
commonly arising in the trust field, subdivided 
as to validity of the trust, its interpretation or 
construction, and its administration. 


Service of Executor or Administrator of 
Nonresident Motorist. 33 Cornell Law Quarter- 
ly 276, Nov. 1947. 

A consideration of the constitutionality of 
Section 52 of the New York Vehicle and Traf- 
fic Law which provides that the appointment 
by a nonresident motorist of the Secretary of 
State as his agent to accept service of process, 
shall be binding upon the non-resident’s execu- 
tor or administrator. 


Multiple Taxation of Trust Property. 33 
Cornell Law Quarterly 305, Nov. 1947. 

A review, in light of Greenough Tax Assessor 
of City of Newport, (1947) 331 U. S. 486, of 
tax points to be noted in drafting a trust in- 
strument where trustees, beneficiaries and, 
trust res are not all domiciled in same taxing 
jurisdiction. 


Taxes and Your Will. By Myron L. Gordon, 
1948 Wisc. Law Review 155, March 1948. 


A consideration of various traps met in the 
drafting of a will, with particular reference to 
the operation of the Federal Estate Tax law as 
it stood prior to the Revenue Act of 1948. 


THE PROCEEDINGS OF THE FORUM on 1948 Revy- 
enue Act, sponsored by the Lawyers Club of 
Atlanta, on April 29, 1948, are being dis- 
tributed by the trust department of the Fulton 
National Bank of Atlanta. The booklet includes 
the talk by Inman Brandon on Problems in 
Estate Taxes and by Randolph Thrower on the 
Income Tax Provisions. 








A novel bank exhibit. 
a relief map 33 feet 
long of Pennsylvania, 
attracted tens of thou- 
sands of Philadelphia 
area residents to the 
lobby of Fidelity-Phila- 
delphia Trust Company. 
The map realistically 
shows the Pittsburgh- 
Harrisburg section of 
the new Turnpike as 
well as the pending 
link into Philadelphia 
area. Fidelity-Philadel- 
phia is the corporate 
trustee for the $134,000. 
000 bond issue. 
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UNIFORM ANCILLARY ADMINISTRATION 
of ESTATES ACT 


The proposed Uniform Ancillary Administration of Estates Act, 
drafted and approved by the National Conference of Commissioners on 
Uniform State Laws, reproduced here without the Commissioners’ notes 
thereto, was referred by the House of Delegates of the American Bar Asso- 
ciation to the Section of Real Property, Probate and Trust Law for that 
Section’s consideration and recommendation. At its meeting on September 
7, 1948, the Section voted to refer the matter to a Committee for study 
and report. Pending appointment of the committee, readers are requested 
to send comments to Section Chairman Walter L. Nossaman, 433 S. 
Spring Street, Los Angeles 13.—Editor’s Note. 


Be it enacted. 
Section 1. (Definitions.) As used in this act: 


(1) “Representative” means an executor, 
administrator, testamentary trustee, guardian 
or other fiduciary of the estate of a decedent 
or a ward, duly appointed by a court and qual- 
ified. It includes any corporation so appointed, 
regardless of whether the corporation is eligi- 
ble to act under the law of this state. This act 
does not change the powers or duties of a 
testamentary trustee under the non-statutory 
law or under the terms of a trust. 


(2) “Foreign representative” means any 
representative who has been appointed by the 
court of another jurisdiction in which the de- 
cedent was domiciled at the time of his death, 
or in which the ward is domiciled, and who 
has not also been appointed by a court of this 
state. 


(3) “Local representative’ means any 
representative appointed as ancillary repre- 
sentative by a court of this state who has not 
been appointed by the domiciliary court. 


(4) “Local and foreign representative” 
means any representative appointed by both 
the domiciliary court and by a court of this 
state. 


Section 2. (Application for Ancillary Let- 
ters and Notice Thereof) 

(1) Qualifications of and Preference for 
Foreign Representative. 

(a) Any foreign representative upon the 
filing of an authenticated copy of the domicil- 
iary letters with the (probate court) may be 
granted ancillary letters in this state notwith- 
standing that the representative is a non- 
resident of this state or is a foreign corpor- 
ation. 

(b) If the foreign representative is a for- 
eign corporation it need not qualify under any 
other law of this state to authorize it to act 
as local and foreign representative in the 
particular estate if it complies with the pro- 
Visions of sections 4 and 5 of this act. 
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(c) If application is made for the issuance 
of ancillary letters to the foreign representa- 
tive, the court shall give preference in ap- 
pointment to the foreign representative unless 
the court finds that it will not be for the best 
interests of the estate. 


(2) Intervention upon application. When 
application is made for issuance of ancillary 
letters any interested person may intervene 
and pray for the appointment of any person 
who is eligible under this act or the law of this 
state. 


(3) (Notice to foreign representative.) 
When application is made for issuance of an- 
cillary letters to any person other than the 
foreign representative, the applicant shall send 
notice of the application by registered mail to 
the foreign representative if the latter’s name 
and address are known and to the court which 
appointed him if the court is known. These 
notices shall be mailed upon filing the appli- 
cation if the necessary facts are then known, 
or as soon thereafter as the facts are known. 
If notices are not given prior to the appeint- 
ment of the local representative, he shall give 
similar notices of his appointment as soon as 
the necessary facts are known to him. Notice 
by ordinary mail is sufficient if it is impossible 
to send the notice by registered mail. Notice 
under this subsection is not jurisdictional. 


Section 3. (Denial of Ancillary Letters.) The 
(probate court) may deny the application for 
ancillary letters if it appears that the estate 
may be settled conveniently without ancillary 
administration. Such denial is without preju- 
dice to any subsequent application if it later 
appears that ancillary administration should 
be had. 


Section 4. (Bond.) No nonresident shall be 
granted ancillary letters unless he gives an 
administration bond. 


Section 5. 


(Agent to Accept Service of Pro- 
cess.) No nonresident shall be granted ancil- 
lary letters and no person shall be granted 
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leave to remove assets under section 7, until 
he files in the (probate court) an irrevocable 
power of attorney constituting the (clerk of 
the court) as his agent to accept and be sub- 
ject to service of process or of notice in any 
action or proceeding relating to the admin- 
istration of the estate. The (clerk) shall forth- 
with forward to the representative at his last 
known address any process or notice so re- 
ceived, by registered mail requesting a return 
receipt signed by addressee only. Forwarding 
by ordinary mail is sufficient if it is impossible 
to send the notice by registered mail. 


Section 6. (Substitution of Foreign for 
Local Representative.) 


(1) Application and procedure. If any other 
person has been appointed local representative, 
the foreign representative, not later than 
(fourteen) days after the mailing of notice 
to him under section 2 unless this period is 
extended by the court because the foreign re- 
presentative resides outside continental United 
States or in Alaska, may apply for revocation 
-of the appointment and for grant of ancillary 
letters to himself. (Ten) days’ written notice 
of hearing shall be given to the local represen- 
tative. If the court finds that it is for the best 
interests of the estate, it may grant the appli- 
cation and direct the local representative to 
deliver all the assets, documents, books and 
papers pertaining to the estate in his posses- 
sion and make a full report of his administra- 
tion to the local and foreign representative as 
soon as the letters are issued and he is qual- 
ified. The local representative shall also ac- 
count to the court. The hearing on the account 
may be forthwith or upon such notice as the 
court directs. Upon compliance with the court’s 
directions, the local representative shall be dis- 
charged. 

(2) Effect of substitution. Upon qualifica- 
tion, the local and foreign representative shall 
be substituted in all actions and proceedings 
brought by or against the local representative 
in his representative capacity, and shall be en- 
titled to all the rights and be subject to all 
the burdens arising out of the uncompleted 
administration in all respects as if it had been 
continued by the local representative. If the 
latter has served or been served with any pro- 
cess or notice, no further service shall be neces- 
sary or shall the time within which any steps 
may or must be taken be changed unless the 
court in which the action or proceedings are 
pending so orders. 


Section 7. (Removal of Assets to Domi- 
ciliary Jurisdiction.) 


(1) Application. Prior to the final disposi- 
tion of the ancillary estate under section 12 
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and upon giving such notice as the (probate 
court) directs, the foreign representative or 
the local and foreign representative may ap- 
ply for leave to remove all or any part of the 
assets from this state to the domiciliary juris- 
diction for the purpose of administration and 
distribution. 


(2) Prerequisites to granting application. 
Before granting such application, the court 
shall require compliance with section 5 and 
the filing of a bond by the foreign representa- 
tive or of an additional bond for the protection 
of the estate and all interested persons unless 
the bond given under section 4 by the local and 
foreign representative is sufficient. 


(3) Granting application — terms and con- 
sequences. Upon compliance with this section, 
the court shall grant the application upon such 
conditions as it sees fit unless it finds cause 
for the denial thereof or for postponement un- 
til further facts appear. The granting of the 
application shall not terminate any proceedings 
for the administration of property in this 
state unless the court finds that such proceed- 
ings are unnecessary. If the court so finds, it 
may order the administration in this state 
closed, subject to reopening within (one year) 
for cause. 


Section 8. (Effect of Adjudications for or 
against Representatives.) 


A prior adjudication rendered in any juris- 
diction for or against any representative of 
the estate shall be as conclusive as to the local 
or the local and foreign representative as if he 
were a party to the adjudication unless it re- 
sulted from fraud or collusion of the party 
representative to the prejudices of the estate. 
This section shall not apply to adjudications in 
another jurisdiction admitting or refusing to 
admit a will to probate. 


Section 9. (Payment of Claims.) No claim 
against the estate shall be paid in the ancil- 
lary administration in this state unless it has 
been proceeded upon in the manner and within 
the time required for claims in domiciliary 
administrations in this state. 


Section 10. (Liability of Local Assets.) All 
local assets are subject to the payment of all 
claims, allowances and charges, whether they 
are established or incurred in this state or 
elsewhere. For this purpose local assets may 
be sold in this state and the proceeds forward- 
ed to the representative in the jurisdiction 
where the claim was established or the charge 
incurred. 


(Payment of Claims in Case of 


Section 11. 
Insolvency.) 


TRUSTS and ESTATES—OCTOBER 1948 





(1) Equality subject to preferences and se- 
curity. If the estate either in this state or as 
a whole is insolvent, it shall be disposed of 
so that, as far as possible, each creditor whose 
claim has been allowed, either in this state or 
elsewhere, shall receive an equal proportion of 
his claim subject to preferences and priorities 
and to any security which a creditor has as to 
particular assets. If a preference or priority 
is allowed in another jurisdiction but not in 
this state, the creditor so benefitted shall re- 
ceive dividends from local assets only upon 
the balance of his claim after deducting the 
amount of such benefit. The validity and effect 
of any security held in this state shall be de- 
termined by the law of this state but a secured 
creditor who has not released or surrendered 
his security shall be entitled only to a propor- 
tion computed upon the balance due after the 
value of all security not exempt from the 
claims of unsecured creditors is determined 
and credited pon the claim secured by it. 


(2) Procedure. In case of insolvency and 
if local assets permit, each claim allowed in 
this state shall be paid its proportion, and 
any balance of assets shall be disposed of in 
accordance with section 12. If local assets are 
not sufficient to pay all claims allowed in this 
state the full amount to which they are en- 
titled under this section, local assets shall be 
marshalled so that each claim allowed in this 
state shall be paid its proportion as far as 
possible, after taking into account all dividends 
on claims allowed in this state from assets in 
other jurisdictions. 


Section 12. (Transfer of Residue to Dom- 
iciliary Representative.) Unless the court shall 
otherwise order, any movable assets remaining 
on hand after payment of all claims allowed 
in this state and of all taxes and charges 
levied or incurred in this state shall be ordered 
transferred to the representative in the dom- 
iciliary jurisdiction. The court may decline to 
make the order until such representative furn- 
ishes security or additional security in the 
domiciliary jurisdiction, for the proper admin- 
istration and distribution of the assets to be 
transferred. 


Section 138. (General Law to Apply.) Ex- 
cept where special provision is made other- 
wise, the law and procedure in this state re- 
lating generally to administration and repre- 
sentatives apply to ancillary administration 
and representatives. 

Section 14. (Uniformity of Interpretation.) 
This act shall be so interpreted and construed 
as to effectuate its general purpose to make 
uniform the law of those states which enact it. 


Section 15. (Short Title.) This act may be 
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cited as the Uniform Ancillary Administration 
of Estates Act. 


Section 16. (Repeal.) (and) all (other) 
acts or parts of acts which are inconsistent 
with the provisions of this act are hereby re- 
pealed. 


Section 17. (Time of Taking Effect.) This 
act shall take effect 


END of PROCEEDINGS 
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TECHNOLOGICAL ADVANCES vs. PRODUCTION COSTS 


Factors in Appraising Earning Prospécts 


Some effects of inflated costs of production and distribution facilities 
were noted in the September issue under the title “Bargains in Earning 
Assets.” The theme was expressed that companies which are operating 
technically modern and long-lived plant and equipment built at substantial 
savings over current costs were in a favorable competitive position, and 
equity investment in such companies secured an advantage because stock 
prices had not risen as much as plant and equipment prices. Comments on 
this editorial summary by key investment officers in the trust field were 
considered of such merit as to warrant publication of selected excerpts 
in the following symposium.—Editor’s Note. 


WHEN THE BooM ENDS 


HE basic problem in deciding whether 
i. security is attractive or not is one of 
determining whether it is under-valued in 
the market and if so, to what extent, and 
how soon you as a prospective owner may 
be able to realize upon this value. There 
are usually several elements of value and 
your editorial is useful in isolating and dis- 
cussing one of them which has probably 
been overlooked by a large number of in- 
vestors. There two main points that I wish 
to make: First, if you have discovered a 
situation where a low-cost plant is a major 
element in total value, you still have to 
determine whether that low-cost plant is 
over-or under-valued in the market price. 
Second, you have to determine the relative 
importance of this one element in conjunc- 
tion with many others. 


There is no question but that full utili- 
zation of low cost plant has been a feature 
of the tremendous boom in earnings of 
certain industries; for instance, depart- 
ment stores and railroads. It has also prob- 
ably been true in heavy industry generally. 
It is worth noting, however, that this bene- 
fit has occurred during a period of high 
and expanding demand and rising prices, 
conditions which may not last indefinitely. 


The ultimate answer seems far more com- 
plex. In the first place, I doubt that the 
present relationship between supply and 
demand will remain indefinitely, or even for 
more than a year or two longer, and we 
have of course already observed a change 
in that situation for individual industries. 
When such a change takes place it may be 
discovered that. other elements in costs 
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have become very high and rigid and more 
than offset the effect of low-cost machinery, 
bricks and mortar; and that to retain a 
share of shrinking volume a competitor 
would be willing to cut his prices sharply. 


Next there are the complex questions of 
cost determination, involving maintenance 
and ultimate replacement and possible ob- 
solescence of plant. These involve a realistic 
instead of a merely formal approach to ac- 
counting, and involve some judgment as 
to whether the present price level repre- 
sents a plateau or a peak. It would be fine 
if a company had a low-cost plant which 
would not wear out until prices are much 
lower, and could look forward to enjoying 
several years of capacity operations and 
selling its products at prices which would 
result in a high profit margin. 

Ultimately the plant will have to be re- 
placed, and if at much higher than original 
cost then current depreciation allowances 
may prove to have been seriously inadequate 
and current earnings may be materially 
over-stated. New and much more efficient 
machinery may unhinge the present advan- 
tage of the so-called low-cost plant. Concern 
for competitive position or public relations 
may force expansion during a period which 
may later be seen to have been a very 
high cost period, with the result that aver- 
age production cost may be jacked up. An 
inflationary period also brings about acute 
problems for working capital which may 
be a serious offset to plant advantage. 

In the aggregate the dividend declara- 
tions by corporate boards of directors seem 
to suggest that the current level of earn- 
ings may be temporary and over-stated, and 
it is noteworthy that investors seem to be 
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paying somewhat more attention to divi- 
dends than to earnings in this period. Also, 
investors habitually, over long periods of 
time, have been willing to pay several times 
the book value for certain stocks and much 
less than the book value for others. There 
are cases where there has been a very 
major plant expansion at high cost in im- 
mediate post-war years but where demand 
for the products of that expansion has 
been such that a high profit margin has 
been obtainable, and where this may con- 
tinue to be the case. 


The textile industry is enjoying, gener- 
ally speaking, a low-cost plant in a high- 
price and high demand period, but it would 
not surprise me to see competition slice the 
present extraordinary profit margins to rib- 
bons when the situation of supply and de- 
mand and competition changes, as in time 
it will. There are also questions of the 
value of a given type of plant and a given 
level of earnings to its owners under pres- 
ent high tax rates and low purchasing 
power of an earned dollar as compared with 
earlier periods. 

In short, the value of the bricks and 
mortar and machinery is one of a number 
of factors which a smart investor should 
consider in determining a value for a com- 
mon stock, but it is only one. My guess 
would be that in the long run investors are 
going to continue to pay more attention to 
and pay more for the adroitness of man- 
agement than they are for physical assets 
alone, and that this will become even more 
apparent when the present boom conditions 
come to an end. 

Philadelphia 

Robert Coltman, 

Vice-President, Provident Trust Co. 


OFTEN OVERLOOKED 


HE comparative costs of productive 
oe cata it is efficient and dur- 
able—is an important and often overlooked 
factor whch must be weighed by investors. 

There are companies which, because of 
aggressive and alert management, have 
been able to increase their position compet- 
itively, notwithstanding the expenditure of 
funds for new equipment and machinery 
under present high cost levels. I think the 
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factor you emphasize in your article is a 
factor that must be considered, but it has 
to be weighed in relation to the many other 
factors that affect a company’s successful 
operation. 


Los Angeles 
T. F. Mullens, 
Vice-President, Security-First 
National Bank 


AVOIDING NEW COMMITMENTS 


NVESTMENT men have found numer- 
| ioe differences in the relationship of se- 
curity prices and the value of assets of 
certain companies. At the present time the 
public is very conscious of earnings and 
divdends—and oftentimes the earnings are 
not even directly related either to the pres- 
ent value or the replacement value of the 
assets. 


We have invested funds in those corpor- 
ations which we felt had completed their 
basic expansion and financial programs. In 
our opinion, it is not wise for an investor 
to buy into a company which has high 
earnings if, at a nearby date, it is neces- 
sary for them to issue additional stock or 
increase debt in order to pay substantial 
amounts for new properties. 

New York 

Adrian M. Massie, 

Vice-President, New York Trust Co. 


Two ASPECTS OF PRODUCTION COSTS 


STUTE investors are examining the 
effects of inflated prices for producers’ 
goods on companies and their securities. 


1948 MILLS COST MORE — 
MUST MAKE GREATER EARNINGS 


1940 1948 


MILL BUILDING COST 
$1,800,000 


MILL BUILDING COST 
$1,000,000 


LOOM COST $2100 


LOOM COST $800 


From report of Duplan Corp. 





Replacement of existing machinery or 
additional machinery, even at present high 
costs, frequently because of technological 
improvement, becomes profitable to a com- 
pany. For example, a company whch has 
made small, if any, capital investments in 
either plant or machinery the past several 
years may have archaic equipment and be 
losing its place in the industrial sun. Where- 
as, a competitor which has made large plant 
expenditures and replacements may have a 
considerable advantage in the next few 
years. Also a plant which has made little 
if any expenditure the past several years 
may come to the realization shortly that 
large expenditures must be made to the 
dilution of the existing equity position. 

Competitive advantages, however, will 
differ widely between companies according 
to the production capacity of plant and 
equipment and relative production costs. 
Stockholders will be interested in the dollar 
sales per share of stock. A company with 
ample building space has an advantage 
over a competitor who must erect a build- 
ing at present costs. The same advantage 
would probably exist with long life machin- 
ery, but not where technological changes 
give an advantage even at the present high 
costs of such machinery. 

Los Angeles 

F. J. Thieme, Jr., 

Asst. Trust Officer, Citizens National 
Trust & Savings Bank 





THE SATURDAY KVENING Post 

+ assets—fifty-four million, nine hundred and seventy-eight 
thousand, six hundred and thirty-two dollars and cighty-five cents— 
OF WHICH—they don’t mention—twenty-eight bucks is mine.” 


Reprinted by special permission of The Saturday Evening 
Post. Copyright 1948 by The Curtis Publishing Company. 
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VARIATIONS IN DEPRECIATION 


UR own studies indicate an increase 

of approximately 50% in the basic 
values behind the stocks making up the 
Dow Jones Industrial Average since 1939. 
When it comes to selecting individual com- 
panies, the problem becomes much more 
difficult. One of the greatest, difficulties fac- 
ing the analyst today is the evaluation of 
plant and property accounts. Some compan- 
ies benefitted so tremendously from accel- 
erated depreciation of property built and 
acquired during the war while others either 
did not benefit materially from this provis- 
ion in the tax law or have found the war- 
time additions uneconomic for peacetime 
use. In most cases we will need the test 
of a competitive economy to evaluate 
these, and other, changes brought about 
by the war. 


Birmingham 
Carl Heartburg 
Trust Officer, First National Bank 


1949 VERSUS 1939 
i] HAVE failed to find very many con- 


crete examples where fixed assets pur- 
chased at pre-war prices have given specific 
companies comparative advantages within 
an industry. Notable examples would in- 
clude the bankrupt railroads, which rebuilt 
their roadbeds and secured new, modern 
equipment during the 1935-45 period at the 
expense of bondholders and the U. S&S. 
Treasury; certain rayon and_ chemical 
companies, which were able to obtain ca- 
pacity during the war under certificates of 
necessity, and an oil company which was 
able to offset the large wartime profits of 
its shipbuilding subsidiary through an in- 
tensive search for crude oil, an expense 
which was deductible for tax purposes. 
Certain other industries, on the other hand, 
found themselves plagued with over-ca- 
pacity because too many of them got some- 
thing for nothing. Examples would be the 
aircraft manufacturing industry and the 
electric furnace steel industry. 

Generally speaking, those industries 
which do not have to replace or enlarge 
their fixed assets at today’s higher prices 
are those which had an unfavorable indus- 
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try trend prior to the war. The stock market 
refuses to capitalize the earnings of these 
companies at a high level because it fore- 
sees that with the end of the present seller’s 
market these assets may again produce very 
little in the way of earning power. Common 
stocks of the ten leading steel companies 
can be bought for about $30 per ton of 
ingot capacity. There is an additional $13 
per ton in bonds and preferred stock. This 
capacity would cost between $250 and $300 
a ton to replace in today’s market. 

While we must necessarily consider the 
increase in price of machinery and plant 
as compared with 1939, we must also con- 
sider the efficiency of the 1948 and 1939 
model. At current wage rates the marginal! 
productivity of new high speed machinery 
is simply amazing and the payout period 
very short. With a return to competitive 
conditions, what chance would an oil com- 
pany have, operating a 1939 refinery and 
distributing its finished products by tank 
cars? An airline using a 1939 DC2 or DC3 
transport simply cannot compete. Railroads 
relying on steam locomotives of 1939 or 
earlier vintage cannot compete with those 
using high-cost but efficient diesel engines. 
We know of one cement company using 
obsolete equipment which cannot even sell 
its product because it is of inferior grade. 

Add to that the shift in markets and the 
large increase in freight rates which have 
taken place so that plant location has be- 
come increasingly important in determin- 
ing its profitable operation. Thus, many 
1939 plants are poorly located with respect 
to 1948 conditions. 


It is undoubtedly true that a company 
which purchased fixed assets at 1939 prices 
is better off than a company purchasing 
them at 1948 prices, other things being 
equal. The catch is that they are rarely 
equal. 

Philadelphia 
Richard B. Willis 
Investment Officer, Land Title 
Bank & Trust Co. 


TAX OFFSET 


MACHINE tool at an industrial pjant 
is only worth what it can earn regard- 
less of how little or how much it costs. 
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The filling station (cited in the editorial) 
which cost $12,000 is not a “much better 
asset” than the $2,000 one, since the latter 
can undersell the former due to the fact 
that it has a larger tax-free cash throw- 
off in the form of depreciation. The former 
may be able to report better earnings, 
but the latter is in a stronger financial 
position and will remain so... . This situ- 
ation deters new companies from going 
into a field and creating greater competi- 
tion, but once the new enterprise has been 
launched and the plant established, it is a 
doubtful advantage to have the plant on 
your books at a low figure 


New York 
Kingsley Kunhardt 
Vice-President, Guaranty Trust Co. 


COMPETITION AND REPLACEMENT 


T is quite possible that a company that 

has made heavy capital expenditures, re- 
cently has done so with extremely favorable 
results with respect to labor saving, so 
that while overhead costs went up they 
may have been much more than offset by a 
reduction in direct labor cost. Of course, a 
competitor may so fortuitously time the in- 
stallment of similar labor-saving equipment 
as to have both the lower capital expendi- 
tures (and overhead costs) and labor costs. 
On the other hand, if new plant equipment 
costs remain high for several years, the 
competitor may be forced to improvements 
before the decline in cost, and in the mean- 
time will be overstating his earnings 
through depreciation charges inadequate 
for plant replacement. In those industries 
where there has not been much progress 


WANTED 


Large engineering firm wishes to ac- 
quire several complete plants through 
purchase of (1) capital stock, (2) 
assets, (3) machinery and equipment, 
whole or in part. Personnel retained 
where possible, strictest confidence. 
Box 1242, 1474 Broadway, New York 
18, New York. : 





Corporate Bond and Common Stock Yields, 
and Earnings/Price Ratios 


EARNINGS/ PRICE 
RATIO 


DIVIDEND 
YIELOY 


1920 25 30 35 40 
40-94 


1 Based upon data for common stocks listed on the New York Stock Exchange; total 
reported earnings for the year pee wah a percentage of the total market value (number of 
shares times average prices) of pon Sto 

. ons are averages of daily figur 

on data for common stocks listed on the New York Stock Exchan yey om divi- 
denne for the year expressed as a percentage of the total market value (num 
times average prices) of these stocks. 


Sources of data: Bond yield, Moody's Investors Service; earnings/price a “nag —— 
yield through 1938, Common Stock Inderes, Cowles Commission Mon 

went years, preliminary estimates of the U. S. Department of =p LT Oice of 
Business Ecouomics. 


in the art of manufacture recently, it 
seems likely that the newcomer, with high 
cost plant and equipment, is going to be 
at a disadvantage when competition be- 
comes more keen. 


Pittsburgh 
Malcolm E. Lambing 


Vice-President, Peoples First 
National Bank and Trust Co. 


EARNINGS FIRST 


HE physical valuation of a plant does 
A pain seem to me particularly vital to 
an investor as he is usually more inter- 
ested in the earnings record, dividends, and 
future prospect rather than property valu- 
ations. Of course, a company which com- 
pleted a plant in pre-war years and now 
has a plant in modern condition should 
have less trouble showing profits than a 
new company which is installing equipment 
or building buildings at present prices. 


Detroit 


O. L. Buhr 
Vice-President, Detroit Trust Co. 


SPECIAL SITUATIONS 


HERE is no doubt that an important 
distinction must be made between those 
companies which rehabilitated their plants 
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and equipment in the years immediately 
preceding 1940 with those which have found 
it necessary to carry on such replacement 
of plants and machinery with current con- 
struction at present high costs. On the 
other hand, it is extremely difficult to seg- 
regate such companies except in a general 
way, through analysis of expenditures for 
fixed assets in the 1937-40 period (vs. ’45/8 
as ratio of total fixed assets.) 


However, earning power rather than 
physical assets is the principal factor in 
the determination of investment values, and 
a company having the advantage of rela- 
tively modern equipment purchased at com- 
paratively low prices is already reflecting 
such advantage in current earnings and 
will continue to do so particularly during a 
period of declining sales volume. There are 
always exceptions, which have escaped the 
attention of investors and security analysts, 
and these situations when they can be un- 
covered provide the excellent opportunity 
which you refer to in your first paragraph. 


Providence 


Harry G. Bruns 
Trust Officer, Industral Trust Co. 


THE DOMINATING FACTOR 


URING the past three years. many bil- 
lions of dollars have been expended by a 
large number of major corporations in the 
United States for plant expansion and 


equipment modernization. The effect of 
these expenditures at prices sharply higher 
than those prevailing during the pre-war 
period will doubtless have an effect on in- 
come statements for years to come. To ap- 
praise fully the advantages or disadvant- 
ages to an individual company which had 
undertaken a major expansion program, 
one must set against the inflated cost of 
the program the increased efficiency of the 
new plan plus the direct benefit to sales. 
Undoubtedly the dominating factor in such 
programs was that the competitive position 
of the companies in question might have 
otherwise been seriously jeopardized. 


Stamford, Conn. 


Harold Rider 
President, Stamford ‘Trust Co. 
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KEY FACTORS in INVESTMENT ANALYSIS 


A Symposium of Methods of Obtaining Corporate Financial 


Information as Outlined in Controllership Foundation Survey 


HE recent widely discussed Roper re- 

port to the Controllership Foundation 
on “What Information People Want About 
Policies and Financial Conditions of Corpo- 
rations” stirred up considerable contro- 
versy as to whether or not the annual re- 
port was an adequate medium of corporate 
communications to their various publics. 
But one of the more significant sections of 
the report was a series of depth interviews 
with bankers, finfiancial analysts, and trust 
investment officers. 


The opinions outlined in this section 
present a fairly uniform pattern as to what 
information most investment technicians 
need to make a comprehensive study of a 
security, and also the sources from which 
this information is derived. Most feel that 
the figures given in tne annual report are 
not adequate, and must be supplemented 
with summaries of released ‘information 
such as Moody’s and Standard and Poor’s, 
the SEC reports, and in many cases, per- 
sonal interviews with the company’s presi- 
dent or treasurer. 


A study of these interviews can best be 
broken down into three parts: first, a con- 
sensus of the pertinent information neces- 
sary from the company, second, a discus- 
sion of the adequacy of readily available 
sources for this information, and third, 
comments on other factors than the usual 
earnings and balance sheet items which 
contribute to proper estimate of a com- 
pany’s prospects. 


19 POINTS TO CHECK 


RUST investment officers in general 

tended to ask for less detailed informa- 
tion than the security analysts or the in- 
vestment bankers, probably because the de- 
gree of interest in a company is usually 
in direct proportion to the size of the in- 
vestment in the security, and the trust 
officer is more restricted as to the amount 
of holdings in a company, as compared to 
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an investment banker or commercial bank 
loaning officer. The factors described by 
these investors as the things they wanted 
to know about a company before investing, 
with no attempt to list them in order of 
relative importance, are: 

1. A ten or fifteen year comparative 
record of assets, earnings and balance 
sheet items. 

. Cash flow sheet on income and outgo 
of funds. 

. Statement of dividend policy and rec- 
ord of dividend disbursements. 


. Net quick assets per share. 

. Background, calibre, integrity and 
aggressiveness of management. 

. Wage policy and trend of labor costs. 

. Sales trend. 

. Breakdown of surplus and reserves 
items—adequacy of reserves for con- 
tingencies and depreciation. 

. Inventory picture and method of eval- 
‘uation—If LIFO method is used, why 
is it used and for how long has it 
been a company practice. 

. Outline of financial structure and 
breakdown of fixed debt. 

. Plans for future financing, future con- 
struction or other proposals which 
could dilute the shareholders equity. 

12. Breakdown of taxes and statement of 
liability for back taxes. 

13. Method of determining fixed property 
valuations. 

17. Complete cost breakdown. 

18. Competitive position in relation to 
costs, markets, plant locations, etc. 
19. Number of shares held by manage- 

ment and directors. 


INVESTMENT SERVICES A PRIME SOURCE 


HIS large-investor group felt that more 
complete candor on the part of manage- 
ment in their publicly circulated statements. 
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such as the annual report, would be helpful 
Many mentioned the fact that corporations 
file a tax report with the government 
which is substantially different from the 
stockholders’ report. These tax reports, the 
SEC reports, and investment services such 
as Standard & Poors or Moody’s are con- 
sidered the basic sources of information. 
However, some analysts need information 
on policy and plans that is available only 
through direct interview with top manage- 
ment. 

As a source of information, the large in- 
_ vestor found the annual report of no partic- 
ular value since the same information and 
more was available through investment 
services. Although a vociferous minority 
favored returning the annual report to a 
set of Statistical tables like the SEC report, 
the majority of these investors recognized 
that the annual report today is primarily 
designed for the run of-the-mill stockholder. 
The president’s letter in the annual report 
was found by most to contain helpful state- 
ments of prospects and plans. 


BuLLOcK FuND, LTD. 
DIVIDEND SHARES, INC. 
NATION-WIDE SECuRITIES Co. 


Prospectuses 
available 
from 


Investment 
Dealers or 


CALVIN BULLOCK 
Established 1894 


INSTITUTIONAL BOND 
SHARES 
OF 
Group Securities, INc. 
Incorporated 1933 
For Prospectus, Write 
Your Investment Dealer, or 


Distributors Group,|Incorporated 
63 Wall Street 
New York 5,N. Y. 


It was recognized that the type of in- 
formation and the relative importance of 
any one factor varied widely with the diff- 
erent types of industry to be studied. For 
instance, a gross sales figure in the liquor 
industry means nothing in relation to earn- 
ings unless it is noted that nearly two 
thirds of the gross sales figure of a com- 
pany in this business is comprised of taxes 
collected for the government. Likewise labor 
cost might overshadow capital investment 
as a factor in one industry and be a minor 
item in another. 


Competence of management was univers- 
ally recognized as an important considera- 
tion in any industry, but one that was often 
hard to appraise. Some investors rely on 
managements past accomplishments and 
background, but other went to reports of 
efficiency engineers and management con- 
sultants. The attitude of a company’s offi- 
cers toward revealing information that 
would not be injurious competitively was 
often regarded as indicative of the public 
relations policy and progressiveness of the 
company, a factor to be considered particu- 
larly with companies such as utilities or 
railroads who are inconstant contact with 
consumers in their everyday operations. 


Trust officers interviewed were generally 
satisfied with the sources of information 
available to them at present. They depend 
heavily on the investment services and 
many use additional investment counsel on 
both individual company as well as indus- 
try studies. Few of the respondents request- 
ed information that could not be furnished 
without undue expense or effort by a com- 
pany in its annual report and accompany- 
ing letter from the president. The consen- 
sus of the interviews seemed to indicate 
that the annual report could be the prime 
source of information if it were published 
in two forms: one with few figures and 
many charts for the stockholders and an- 
other containing much the same material 
as the SEC report for the analyst. 


EXECUTOR’S COMPENSATION may be whatever 
the will provides even though it may exceed 
the maximum fixed by statute, according to a 
ruling of North Carolina’s Attorney-General, 
Harry McMullan. 
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ESTATE ANALYSIS 


in ACTION 


HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


OSSIBLY because of the stress that 
Pine been laid by ‘this column on the 
obligation of the lay estate analyst to con- 
sult with the attorney of the estate owner 
before he begins the analysis and during 
its progress, and possibly as a result of 
the procedure which has been advocated 
in the December 1947 issue of Trusts and 
Estates, we have received a number of let- 
ters from analysts and others have talked 
with us personally. 

One letter comes from an eastern city in 
which its writer tells of having consulted 
with the attorney of an estate owner before 
beginning the analysis of his estate and 
found such attorney so cooperative and 
helpful that he expects and hopes to have 
similar opportunities to consult with him 
in connection with other clients of that 
office. There was no implication that he was 
being introduced to other clients but an 
unmistakable one that he intended to seek 
work from other estate owners whom this 
firm serves. 

Reports such as this, and I receive a 
large number of them, create a warm feel- 
ing on the left side of my chest for they 
not only clearly show that more and more 
laymen who use estate analysis in their 
work are serving the estate. owners better, 
but that closer collaboration between them- 
selves and practicing attorneys is being 
established in many sections of the coun- 
try. 

Another says that in conformity with 
procedures which we have advocated, he 
insisted upon authority from an individual 
for whom he was making an analysis, to 
consult with the man’s attorney, and, hav- 
ing obtained a grudging consent, did so. 
He reports that this lawyer was reluctant 
to discuss the matter with him but finally 
condescended to give his opinion on matters 
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which might be involved, stating at the 
same time that “he had drawn a simple 
will for his client within the past twelve 
months, that, in his opinion, there was no 
serious estate problem, and that the hold- 
ings were hardly sufficient to involve suc- 
cession taxes.”’ When the completed analysis 
was placed in his hands for review, he was 
amazed to find: (1) the estate of his client 
was almost three times what he considered 
it to be; (2) there was a potential liquida- 
tion problem which would have a tragic 
impact on the residuary estate; and (3) 
his client, without his knowledge, had made 
verbal gifts without returning them for 
gift tax, making no written record thereof, 
and had failed to return substantial amounts © 
of income from such items for income tax 
purposes. 


Reports like this make me wonder why 
the attorneys to whom they refer assume 
the attitude of tolerance and/or condescen- 
sion which is so clearly reflected, or a re- 
luctance to assist a client in obtaining the 
greatest applied value from his present 
holdings and life insurance. 

Other reports from outstanding Life 
Underwriters tell of flat refusals from at- 
torneys with whom they have consulted, 
under adequate authority from their cli- 
ents, and before beginning the analysis. 
One says; “What am I to do about it when 
I do my best to conform to the Unauthor- 
ized Practice rules and the members of the 
Bar make it tough to do so? 


PROFESSIONAL ATTITUDE 


OT being an attorney and therefore 
N net familiar with the problems which 
the majority of lawyers must deal with 
in connection with running a law office, I 
may err in assuming that there are number- 
less instances where the character of the 
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estate, the willingness of the client to pay 
an adequate fee, or the importance of the 
case, in comparison with the average in 
the office, do not warrant the time which 
would be entailed by such a conference. 
Again, I may err in assuming that a lack 
of confidence in the capabilities of the life 
underwriter or layman analyst may impel 
and attorney, in the interests of his client, 
to refuse to collaborate. 


Unless there is ample justification for it, 
the attitude which the last reports seem to 
reflect, and there are enough of them to 
be significant, is inimical to the interests 
of the client, the purpose of and conform- 
ance with, the unauthorized practice statute 
and is exceedingly poor public relations. 


Men of property, whether their holdings 
be large or small, are becoming increasing- 
ly “estate conscious” and more and more 
receptive to Estate Analysis and Estate 
Planning. The obvious result of this trend 
in the thinking of estate owners is the 
rapid increase in the numbers of laymen 
who render some form of estate service. 


The legal profession is well nigh the 
automatic beneficiary of the growth both 
in the demand for Estate Analysis and in 
the numbers of those who are rendering 
such a service, since it augments the need 
for the services which only a qualified at- 
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torney is permitted to perform, and deepens 
the estate owner’s appreciation of the value, 
to him, of his legal counsel. 


STANDARDS OF COMPETENCE 


ONCURRENT with these developments 

there arises the matter of individual 
competence as an analyst. This has an im- 
portant bearing not only upon the economic 
security of those who will be dependent 
upon any given estate, but likewise upon 
the extent and character of any collabora- 
tion between members of the bar and lay- 
men analysts. 

Those who are competent fill an existing 
need, give to the life insurance which they 
place or the services which they sell a 
higher applied value and make it possible 
for the attorney to serve his clients more 
effectively with the least expenditure of 
time. Those who, through lack of knowledge 
and/or experience have not attained compe- 
tence, either throw a heavier burden of re- 
sponsibility on his shoulders without ade- 
quate compensation, or often cause the 
estate owner to adopt a program that is 
practically or legally unsound. It will, I 
believe, be but a relatively short time until 
a standard of competence will of necessity 
have to be established just as has had to 
be done in other fields of service. I dare 
to prophecy that within the next year the 
competent analysts in various cities and 
counties will, by joint endeavor, seek to es- 
tablish such a standard by which the capa- 
bilities of the individual can be measured. 

While the responsibility for this must 
rest on the shoulders of these competent 
analysts, the local and county Bar Associa- 
tions, as well as their individual members, 
will render a public service and will make 
the practice of probate law more pleasant 
and profitable if they support this effort by 
their advice and later by their recognition 
of the established standard and of those 
who comply with its requirements. 


through eijeven offices in six cities 
ff THE CITIZENS & SOUTHERN NATIONAL BANK 


TRUSTS and ESTATES 





LIFE INSURANCE and MARITAL DEDUCTION 


EUGENE M. THORE 
General Counsel, Life Insurance Association of America 


SPECIAL PROBLEMS UNDER 
SUB-PARAGRAPH (G) 


HE requirement that the interest or 
f rtinoen payments must commence 
within thirteen months after the decedent’s 
death has aroused concern as to the status 
of the marital deduction if, for one reason 
or another, the first payment is not actu- 
ally made until after the expiration of the 
statutory period because of delay in filing 
proof, disappearance of the insured, or liti- 
gation regarding liability etc. The Con- 
gressional Reports seem to provide a satis- 
factory answer to this question: “In order 
to qualify for a marita) deduction the 
requirements of Section 812(e) (1) (G) 
must be met by the terms of the contract, 
viewed as of the date of the decedent’s 
death.’® It follows that if, on the date of 
the decedent’s death, the contract provides 
that the first payment is payable within 
thirteen months after such death, a delay 
in the actual payment would be immaterial. 


The settlement options in the policies of 
some companies provide that the first pay- 
ment will be due on the date proof is 
filed. If the original beneficiary is not alive 
on the date proof is filed, settlement is 
made with the contingent beneficiary. This 
creates a remainder payee terminable in- 
terest, and the question arises as to whether 
the marital deduction would be available. 
If, under the terms of the settlement agree- 
ment, the surviving spouse was granted a 
qualifying power of appointment, exercis- 
able on and after the death of the decedent, 
such a power would seem to satisfy the re- 
quirements of Sub-paragraph (G), since it 
would be exercisable in all events. Should 
the surviving spouse die before proof is 
furnished, the proceeds probably would be 
included in her estate because she had the 


*House Report No. 2370 re H.J.R. 429, Page 2. J 


This is the concluding portion of the paper presented at 
the annual meeting of the American Bar Association. See 
September issue, page 199, for first’ installment. 
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power to appoint such proceeds. In the 
drafting of such a power care must be 
exercised, however, to make certain that 
it is sufficiently broad to meet the require- 
ments of Sub-paragraph (G) during the 
period between the death of the decedent 
and the furnishing of proof. 


Assuming a satisfactory power, there 
remains the more difficult question as to 
whether the payment of the first install- 
ment upon the furnishing of proof satisfies 
the thirteen months’ limitation. Until reg- 
ulations are issued, it might be desirable 
to avoid such an arrangement. 


A power of appointment must be exer- 
cisable “in all events.” According to the 


Senate Report,!° a power which will ter- 
minate on a certain date, or at the death 
of the surviving spouse, whichever occurs 
first, does not meet the requirements of 
Sub-paragraph (G). While the contract 


provisions are viewed as of the date of the 
decedent’s death, if the power of appoint- 
ment contained in such contract will ter- 
minate upon the happening of a conting- 
ency other than the spouse’s death, it is 
not exercisable “in all events.” 


Suppose that W possesses a power to ap- 
point to herself which terminates on a 
fixed date, and thereafter she has the pow- 
er to appoint to her estate. Such an ar- 
rangement might be desirable where insur- 
ance proceeds are left wth the insurer 
at interest until a fixed date and then are 
payable as an annuity with a period certain. 
This plan does not appear to violate the 
philosophy of the power of appointment 
sub-paragraph, but it does not exactly fit 
its language. Allowance of the deduction 
under such an arrangement could be sus- 
tained if the words “in all events” were 


1°Senate Report, Page 17, Paragraph (6). 

“This conclusion is supported further by the Senate Re- 
port, Page 12, which deals with tenants in common. There 
appears to be no doubt that in the case of a bequest of a 
patent which passes to W and X as tenants in common, 
W’s interest is entitled to the marital deduction. 





construed to mean that, during any period, 
at least one of the qualifying powers must 
be exercisable. 


The requirement that the powers must 
be exercisable by the surviving spouse “in 
all events” creates two problems worthy of 
mention with respect to the power of with- 
drawal or commutation. Some settlement 
contracts provide that the beneficiary may 
withdraw the principal only on an “inter- 
est due date,” in which case the marital 
deduction might be disallowed on _ the 
theory that the power was not exercisable 
“in all events.” 


The other problem arises in connection 
with contract provisions which give the in- 
surer the right to defer for a period not 
exceeding six months (or for the maximum 
period permitted by law if such maximum 
period is less than six months) the grant- 
ing of a request for withdrawal of princi- 
pal or commutation of installments. If the 
provision simply defers the payment of the 
principal, the marital deduction should not 
be jeopardized, but if the provision is 
worded so as to create a notice requirement 
as a condition to the granting of the re- 
quest for withdrawal or commutation, the 
free exercise of the power of appointment 
would be restricted. The latter type of 
clause is seldom used in current practice, 
but in some of the older contracts the power 
of withdrawal was conditioned upon the 
furnishing of a time notice. This situation 
illustrates the importance of examining all 
settlement contracts and options before 
adding such a power of appointment. 


Another question, which it is hoped the 
Regulations will resolve, is whether the 
proceeds of a single insurance contract can 
be split into two parts, with one part pay- 
able under an agreement which would qual- 
ify for the marital deduction, and the other 
under an agreement which would not qual- 
ify. Under the philosophy of the marital 
deduction there should be no doubt that 
where several supplemental agreements are 
employed, or where, under a single agree- 
ment the proceeds are separated into dis- 
tinct parts, each supplemental agreement 
or division of proceeds should stand on its 
own. The term “interest in property” as 
used in Section 812(e) refers to the extent 
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or the quantum of ownership. The amended 
Sub-paragraph (G) deals with an “interest 
in property passing from the decedent con- 
sisting of proceeds under a life insurance, 
endowment or annuity contract * * *,” 
Applying the accepted definition of “inter- 
est in property,” it seems quite patent that 
the section contemplates that where pro- 
ceeds of a contract are divided, each part 
will constitute an interest in property en- 
titled to qualify for the relief availabie 
under Sub-paragraph (G).'! The Regula- 
tions undoubtedly will cover this point and 
it is anticipated that the conclusions ex- 
pressed herein will be confirmed. 


WHERE BENEFICIARY ELECTS OPTION 


proceeds of a policy are payable to the 
surviving spouse in a single sum, the sur- 
viving spouse may elect to receive the pro- 
ceeds under a settlement option. Such a 
right is almost always granted either un- 
der the terms of the insurance contract or 
by company practice. Some companies will 
permit a beneficiary who elects an optional 
settlement to name contingent payees to 
receive any remaining installments in the 
event of her death. Other companies require 
that any residue be paid to the estate of 
the beneficiary making the election. Under 
either of these elective arrangements the 
marital deduction should be available. 
Viewed as of the date of the decedent’s 
death, the surviving spouse is entitled to 
the entire proceeds of the policy, and her 
election to receive the proceeds under a 
settlement option does not have any bear- 
ing upon the tax situation. 


| at the date of a decedent’s death, the 


The thought has been expressed, how- 
ever, that the marital deduction might be 
lost should the surviving spouse elect a 
settlement plan which, if elected by the 
decedent, would not have qualified. How- 
ever, the surviving spouse has received a 
qualifying interest from the decedent. Her 
election constitutes a purchase of a de- 
ferred settlement agreement. Viewed as 
of, the date of the decedent’s death, her 
interest is not terminable. The suggestion 
that beneficiary elections might retroac- 
tively destroy the marital deduction cannot 
be reconciled with the fundamental philos- 
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ophy of the 1948 Revenue Act, and it is 
anticipated that the Regulations will not 
give recognition to it. 


ESTATE PLANNING 


HE net savings in estate taxes as a 
 igeent of the new Act generally will 
te the difference between the reduction in 
the tax on H’s estate and the increase in 
the tax on W’s estate. If the difference is 
invested, the interest increment (less the 
estate tax on the increment) represents 
additional savings. Moreover, the rate at 
which and the probable manner in which 
the survivng spouse will consume the estate 
left to her must be taken into consideration. 
In estimating net savings, the life ex- 
pectancy of the surviving spouse is highly 
important. The effect of these and many 
other variables further complicates estate 
planning, and life insurance estates do 
not escape the considerable amount of 
arithmetic involved.!? 

The ultimate tax savings may depend 
upon other considerations, as for example, 
whether H leaves all of his estate to W or 
whether a portion of the estate is left to 
others or in trust. Frequently maximum 
savings can be accomplished by dividing 
H’s estate so that W receives.a qualified 
share equal to the marital deduction limit 
and the remainder is left in trust which 
does and need not so qualify. Assuming 
that W consumes part or all of her quali- 
fying share, the net estate tax savings 
would be substantial. Moreover, the risk 
of a heavy tax burden should W die shortly 
after H is substantially reduced because 
the property in trust would not be taxed 
again. 


Life insurance is ideally adapted to pro- 
vide W’s qualified share, in that it may be 
arranged to cover her lifetime needs. The 
proceeds can be paid as a life annuity with- 
out refund, in which event W would re- 
ceive maximum income and nothing would 
be taxable at her death. An annuity option 
with a period certain not greater than W’s 
expectancy might be elected, which would 
completely deplete W’s estate should her 


“Commerce Clearing House has prepared a series of 
charts and tables which greatly simplify the determination 
of tax savings. (See Tax Planning for Husbands and 
Wives under the Revenue Act of 1948—CCH Fed. Tax Re- 
port Edition.) 
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longevity be normal. In either case, the 
income can be definitely determined in 
advance and it would not be reduced by 
Federal Estate Taxes. 


GIFT TAX MARITAL DEDUCTION 


HE gift tax marital deduction section 

follows the pattern of the correspond- 
ing estate tax section. It applies, however, 
only to gifts made after April 2, 1948. Un- 
der the general rule the marital deduction 
is equal to one-half of the value of any 
gift of an interest in property to a donee 
spouse. The deduction is computed prior to 
reducing the value of the gift by exclusions 
and cannot exceed the value of the aggre- 
gate taxable gifts in any one year.!* This 
differs from the estate tax marital deduc- 
tion, which is allowed for the entire value 
of an interest in the property transferred, 
subject to an aggregate limitation of 50% 
of the value of the adjusted gross estate. 


In the case of a transfer to W of’ life 
insurance on the life of H, the gift tax 
marital deduction is not helpful if H paid 
the premiums on the policy. The premium 
payment test requires that the face amount 
of the policy be included in the gross estate . 
for estate tax purposes, and hence the gift 
of the policy does not effectuate savings in 
estate taxes. 


Except for transfers of life insurance 
contracts on the life of the donor which 
must later be included in his gross estate 
because of the premium payment test, or 
the contemplaton of death provision, the 
gift tax marital deduction can be utilized 
in the case of many other inter vivos in- 
surance and annuity contract transfers. 
For example, a gift of an annuity contract 
by H to W, or a transfer by H to W of a 
life insurance policy on the life of W, would 
be entitled to a deduction equal to half of 
the value of the gift. Matured endowments, 
the proceeds of which are left with the 
insurer under a settlement option, can also 
qualify for the gift tax marital deduction. 


TERMINABLE INTERESTS 


N the case of inter vivos transfers of 
insurance and annuity contracts, excep- 


18In the case of a gift of $4,000 in a calendar year, the 
marital deduction is $1,000 rather than $2,000 since only 
$1,000 of the transfer is reportable after deducting the 
$3,000 annual exclusion. 





tional care must be exercised to make 
certain that the contract transferred, or the 
instrument of transfer, does not retain an 
interest in the donor, or transfer to some 
other person an interest which would vio- 
late the terminable interest rule. For ex- 
ample, if H transfers to W a life insurance 
policy on the life of W, the marital deduc- 
tion may be disallowed if under the terms 
of the policy X is designated as beneficiary. 
Whether in such a case an unqualified 
power in W to change the beneficiary and 
exercise other policy options would be suffi- 
cient to remove the terminable interest 
cloud is unanswered by the Senate Report. 


It might be argued that the transfer 
of such a beneficial interest does not violate 
Section 1004(a) (3) (B) (i), since X’s in- 
terest can be destroyed at any time by W. 
Under a strict construction of the Act, 
however, no exception to the terminable 
interest rule is provided for in such a case, 
and hence the marital deducton might be 
tainted. As a practical matter, such a situ- 
ation could be overcome by a transfer by 
H to W of a policy in which W’s estate is 
named the beneficiary of the death benefit. 
After the transfer W could designate a 
new beneficiary. The Senate Report states, 
however, that if a husband gives an entire 
interest in property to his spouse and “by 
what is in effect a part of the transaction, 
she gives him a power to appoint any 
interest in such property, the marital de- 
duction is not allowed with respect to the 
gift by the husband.!* 


The same concepts apply to transfers of 
annuity contracts. For example, if H pur- 
chases an annuity contract payable to W 
for life, with refund payable to H or his 
estate, no marital deduction is allowed. 
Similarly, if H purchases an annuity pro- 
viding for payments to himself for life, 
and then to W for life if she survives H, 
with or without refund payments to W’s 
estate, the gift of the annuity to W would 
not qualify for the deduction, since H, if 
he survives W, will possess or enjoy his re- 
tained interest. 


™Senate Report, Page 31, construing Section 1004(a) 
(3) (B) (ii). In the light of this interpretation it might be 
unwise for W to name H as beneficiary, at least not if it 
appears that the designation is in effect a part of the gift 
transaction. 
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The new gift tax section contains an 
exception to the terminable interest rule 
applicable in the case of certain gifts in 
trust, with power of appointment in the 
donee spouse. This is similar to the estate 
tax section. A similar sub-paragraph deal- 
ing with powers of appointment in the case 
of life insurance, annuity and endowment 
contracts was not included in the gift tax 
section. It is important that an amendment 
be enacted, especially in the event the pre- 
mium payment test is repealed. If a satis- 
factory amendment is enacted, a donor of 
a life insurance or annuity contract should 
be able to establish a plan of settlement 
providing for the retention of an interest 
in the donor or the transfer of an interest 
to individuals other than his spouse, simply 
by including a power of appointment in 
favor of his spouse or her estate. 


GIFTS TO THIRD PARTY 


NDER Section 374 of the Act, a gift 
Uee husband or wife to a third party is 
considered as made half by each, provided 
the gift is made after the enactment date 
and both spouses are citizens or residents 
of the United States and consent. Hence 
H and W can give away each year insur- 
ance or annuity contracts or premiums 
thereon aggregating $6,000 in the case of 
each individual donee, without exceeding 
the annual donee exclusion of $3,000; 
whereas prior to the Act, such gifts would 
be reportable if in excess of $3,000 per 
donee. Similarly, the $30,000 lifetime ex- 
emption is doubled since each gift can be 
split and each spouse is entitled to an 
exemption of $30,000. 


Splitting of gifts to third parties will 
frequently involve transfers to children. In 
the case of life insurance or annuity con- 
tracts, beneficial interests can be created 
without satisfying the terminable interest 
rules applicable in the case of the Gift Tax 
marital deduction. The usual rules regard- 
ing incidents of ownership, transfers in 
contemplation of death, and transfers to 
take effect at death must be carefully ob- 
served;* otherwise half the value of the 
contract at the death of each donor might 
be taxable in such donor’s estate. 
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TRUST HIGHLIGHTS OF A. B. A. CONVENTION 


Activities of Trust Division 


EPORTING on the activities of the 

Trust Division at the annual meeting 
of the American Bankers Association in 
Detroit last month, retiring president R. 
M. Alton, who is vice-president in charge 
of the trust department, United States Na- 
tional Bank, Portland, Oregon, mentioned 
the recent publication of a revised “Hand- 
book on Common Trust Funds” by the Com- 
mittee on Common Trust Funds. 

Another completed project cited by Mr. 
Alton is the Committee on Trust Informa- 
tion’s 72-page manual on “Staff Relations 
with Trust Customers.” This is a substantial 
textbook, designed for use as basic study 
material in staff conferences and classes. 
With it will be sent a manual-in-brief as to 
its use, written for the eyes of management, 
in which an outline of a model conference 
organization is drawn, with specific sug- 
gestions as to the filling in of details and 
the use of the textbook.. 

A third project, brought to completion 
by the Committee on Operations for Trust 
Departments, is a set of five docket forms 
and administrative check sheets, primarily 
for smaller trust institutions. These docket 
forms cover “Trust under Will,” “Trust 
under Agreement,” “Executor or Admini- 
strator,” “Guardianships,” and “Custody- 
Agency-Safekeeping.” Since these forms 
were completed about three months ago, 
more than eight thousand of them have 
been ordered by about seventy smaller trust 
institutions. 

This committee completed two other val- 
uable studies which have been published in 
the Trust Bulletin—one on the preserva- 
tion and destruction of trust record, and 
the second on recommended procedure for 
directors’ examinations of trust depart- 
ments. 

The Committee on Costs and Charges 
expects to have its revision of “A Guide to 
Trust Fees with Recommended Cost Ac- 
counting System” completed in a few 
months. 


The Trust Division devotes considerable 
time during the year to furthering cooper- 
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ative contacts and better understanding 
with other agencies and groups having di- 
rect and indirect interests in the trust busi- 
ness, Mr. Alton citing the National Confer- 
ence group (a liaison body with the Ameri- 
can Bar Association), and the Committee 
on Relations with Life Underwriters (work- 
ing jointly. with a similar committee of 
the National Association of Life Under- 
writers) through whose efforts there are 
now thirty-two active, operating life insur- 
ance and trust councils in as many cities 
over the country. A revision of the “Hand- 
book on Life Insurance and Trust Councils” 
has just come off the press. 


Active cooperation with the government 
supervisory agencies in the trust field has 
gone forward under the direction of James 
W. Allison of Wilmington, Delaware, who 
started this movement two years ago while 
president of the Trust Division. Through 
the encouragement of this committee, joint 
meetings of trustmen and supervisors have 
been held on a state level in Pennsylvania, 
Connecticut, and California. 


A survey by the Committee on Employees’ 
Trusts, among Trust Division members re- 
vealed that 347 institutions were adminis- 
tering 3,109 employee trusts. Thirty-nine 
per cent were the wholly insured plan; 20 
per cent were wholly invested trusts; 5 
per cent were a combination of the two; 
and 36 per cent were profit-sharing trusts. 
Figures of the United States Treasury as 
of July 31, 1946, showed 9,370 duly quali- 
fied pension and profit-sharing plans in 
operation. 


Last February, the Trust Division Com- 
mittee on Taxation, after careful considera- 
tion, prepared a memorandum opposing the 
Treasury report on the proposal for integra- 
tion of federal estate and gift taxes and 
for correlation with the income tax. The 
committee concluded that the plan for cor- 
relation of the gift and estate taxes was 
wholly undesirable, inequitable, and un- 
sound. It was their unanimous opinion that 
any correlation should be accomplished 
within the framework of the present sta- 
tutes. The Revenue Revision Bill of 1948, 
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which did not become law, contained seven 
of the provisions which the Committee sug- 
gested in a 1946 report. 


Upon the recommendation of the Com- 
mittee on Fiduciary Legislation, two uni- 
form acts—The Uniform Act on Interstate 
Compromise of Death Taxes When Domicile 
is in Dispute and the Uniform Act on In- 
terstate Arbitration of Death Taxes when 
Domicile is in Dispute—drafted and form- 
ally approved by the National Conference 
of Commissioners on Uniform State Laws, 
were approved last February by the Trust 
Division’s Executive Committee for favor- 
able consideration by the states. 


In his closing remarks, Mr. Alton de- 
clared that “if we face our responsibilities 
courageously and intelligently, the future 
of the trust business will not be uncertain 
because we will be rendering a wanted and 
needed service to a large segment of our 
fellow citizens. This will be our contribu- 
tion to the continuation and preservation of 
our American institution of private prop- 
erty and free enterprise.” 


After Fifty Years— 
Two Still Forgotten Groups 


OR a half-century, spanning two world 
wars and five depressions or panics, 
corporate trust organizations have kept 
themselves expertly equipped at a constant- 
ly increasing cost and the time has come 
when the issue of the unprofitable trust 
department must be squarely faced, ac- 
cording to Ralph Stone, retired president 
and chairman of Detroit Trust Company. 
Long a leading 

figure in trust 

and financial 

circles, Mr. 

Stone has ob- 

served, during 

53 years, the 

major era in the 

great develop- 

ment of corpo- 

rate fiduciary 

service, during 

which it proved 

its financial] 

and managerial 


RALPH STONE soundness. 


Remarking on the Comptroller of the 
Currency’s report that the 1511 national 
bank trust departments average only $100. 
a day gross and that the average trust 
earns only $1. a day, he recommends two 
courses be vigorously pursued to settle the 
problem of the small, unprofitable trust de- 
partment. First, a public relations job to 
gain fair compensation, and second the 
formation of jointly owned local or regional 
trust companies. 


Statutory fees for estate administration 
in Michigan, which have increased only 
1% during the past 102 years, he cites as 
one of many situations calling for prompt 
correction. As an example of how to do 
this he cites the study by the Superintend- 
ent of Banks of New York which resulted 
in legislation increasing the average trust- 
ee’s annual commissions by nearly 38%, 
and urges banks to “Inform the public, from 
whom your business comes, as to rising 
costs and the reasons why handling trust 
business nowadays calls for expensive ex- 
pert services of a variety and extent which 
no single individual can render.” 


With many trust departments grossing 
far less than the hational average of $37,- 
945 a year, Mr. Stone asks whether it is 
worth the risks and time as compared to 
use of the manpower and money-cost in 
more profitable banking departments. Rec- 
ognizing that the banking department re- 
ceives collateral advantages in deposits and 
loans from trust customers, he suggested 
that this might be more than offset for 
smaller banks by the efficiency of combin- 
ing their trust business in a single com- 
munity trust company owned by the par- 
ticipating banks; or in rural areas by reg- 
ional affiliation, as the auto has brought 
contiguous towns into close competition. 


Remarking that recipients of fixed-in- 
comes, with no legislative champions, their 
incomes melting away under vicious work- 
ings of inflation and taxation, he urged 
bankers and trustees “to dedicate a part 


-of your time to participation in public 


service, to exert influence for corrective 
measures of relief to your trust beneficiar- 
ies and the other so-called ‘forgotten’ 
groups .... in the line of your official 
duty.” 
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Pointing out that the key objectives for 
imposing communism, according to Marx 
and Engels, are (1) heavily progressive 
taxation, and (2) -abolition of inheritance, 
Mr. Stone remarked the degree to which 
this has now been accomplished and fore- 
saw no relief “unless good citizens devote 
a fair share of time to public service and 
creation of public opinion . .. based on 
principles of justice. Failing this, we may 
all be of a mind with the Boston citizen 
whose will simply stated: “Being of sound 
mind, I spent every cent I had.” 


Revenue Act of 1948 


HE practical effect of the Revenue Act 
2 1948 is to establish the concept, on 
a national basis, that property belonging 
to either a husband or a wife belongs, for 
federal tax purposes, in part to the other 
spouse, John W. Remington, newly-elected 
vice-president of the Trust Division, told 
the Trust Division meeting. “Division of 
property need not be made to produce the 
desired estate tax savings,” said Mr. Rem- 
ington, who is vice-president and trust 
officer of the Lincoln Rochester (N.Y.) 
Trust Company. “The rules apply whether 
the persons planning their estates are mem- 
bers of community property or common- 
law states. 


“In order that property may quailfy for 
the marital deduction, certain fundamentals 
must exist: 


“The transfer can be outright by will, 
joint accounts and joint holdings of per- 
sonal property, real estate held by the 
entirety, living trusts (if they form a 
part of the taxable estate), gifts in con- 
templation of death and through rights of 
intestacy. 


“Other trust arrangements which will 
prove effective must give the spouse all 
the income at least annually, contain a gen- 
eral and exclusive power of appointment 
during life or at least over the principal 
(including the power to appoint to the don- 
ee’s estate), and exclude anyone else ex- 
cept the spouse from any rights in the 
principal. 


“Proceeds of insurance policies payable 
to or for the benefit of a surviving spouse 
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in which such survivor has the sole interest 
in income and principal, or in income and 
disposition of principal, will be excluded 
from federal estate taxes if they meet the 
other general tests imposed by the Act. 


“In other words, it can be stated that the 
marital deduction will not be allowed if the 
trust contains a remarriage clause, limits 
the income so that a spouse receives only 
a part, permits the trustee to advance prin- 
cipal to children or to anyone other than 
the spouse, or allows anyone other than 
the spouse to direct in any way the manner 
in which the principal shall be distributed. 


“The Revenue Act of 1948 brings us 
burdens but offers many opportunities for 
trust service. Its provisions to the marital 
deduction have caused many people to con- 
sider or reconsider their estate programs 
more carefully than ever before. Discus- 
sions of trusts, whether their use seems ad- 
visable or not, bring about a greater real- 
ization of the need for a definite family 
plan which, if required, may last through 
at least two generations. 


“The creation of the marital deduction is 
causing many married women to become 
much better informed about estate and 
trust matters. In many instances, widows 
will be possessed of substantial estates, 
where under former plans they would have 
enjoyed only lifetime interests. The field 
of the trustmen and the trust institution 
is thus widened and will be better under- 
stood by more people. It is our duty and 
privilege to meet this challenge with an 
even higher degree of skill and effort than 
ever before,” Mr. Remington concluded. 


New Forum Series 


THE THIRD ANNUAL SERIES of Forum Discus- 
sions, sponsored by the Mercantile National 
Bank of Dallas, is scheduled for October 7, 14, 
21 and 28. The specialists who will lead the 
discussion on individual subjects are Marvin 
K. Collie, attorney, on “Estate Planning;” 
Towner Phelan, vice president, St. Louis Union 
Trust Company, on “Use of the Trust Device 
in Small Estates;” Dr. David McCahan, pro- 
fessor at the University of Pennsylvania, on 
“Planning Insurance for¢he Beneficiary;” and 
W. A. Sutherland, attorney, on “The 1948 Es- 
tate and Gift Tax Law.” 





INCENTIVE PLAN for the FORGOTTEN MAN 


$2.10 — Taxes = 63¢ 


GWILYM A. PRICE 
President, Westinghouse Electric Corp. 


HE decisive factor in producing the 

postwar boom has been industry’s pro- 
gram of capital expansion, totaling $2614- 
billion in the single year of 1947. That 
would have been equivalent to more than 
one-half of our national income not very 
long ago. Just a bit more than two per 
cent of the total of last year’s capital ex- 
penditures, was paid for by the sale of new 
common stock. 


There. is ample indication of the need 
for continued betterment of our national 
industrial plant; and equal indication of 
markets, actual and potential, to furnish 
the demand necessary. But one essential 
ingredient is missing: venture capital. In- 
dustry cannot continue to finance its pro- 
gress out of past profits, because they are 
now almost completely committed. Higher 
costs are narrowing current profits. There 
is an already visible limit to borrowing, 
with its fixed burden of prior charges. So 
we must look to new venture capital to 
finance an immensely increased share of 
capital expansion—and to provide jobs for 
the additional 600,000 workers who come on 
the American scene each year. 


The common stockholder is the man who 
must be depended upon to supply a large 
part of what is needed today. What present 
inducements is he being offered? In terms 
of one company, here is an example of a 
practically universal situation. 


A CONCRETE CASE 


AST year, Westinghouse paid common 

dividends of $1.25 a share. To pay that 
$1.25, the company first had to pay federal 
and state income taxes totaling 85 cents 
a share. Our stockholders paid surtax rates 
ranging from 19 per cent to 85 per cent; 
but take as an example the stockholder— 
neither the richest ‘nor the poorest—whose 


From address before American Bankers Association. 
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income taxes on his dividend were in the 
50 per cent bracket; a total of $1.474% went 
to the tax colectors, while the stockholder 
kept 62% cents, out of an original $2.10. 
At last year’s average stock exchange 
prices, that gave him a net cash return of 
slightly more than two per cent. With that 
remnant, no doubt, he could then pay the 
other taxes levied on him by all branches 
of government. 


It costs more than twice as much to 
build and equip plants today as it did 
shortly before the war. Depreciation allow- 
ances are too low and make profits more 
apparent than real. It takes at least 75 per 
cent more working capital to operate with 
the same physical volume as in 1941. Nearly 
every company’s break-even point is at an 
all-time high; ours is more than three times 
what it was in 1940. Corporations have in- 
vested most of their profits and surplus 
in plants and inventories, and have bor- 
rowed large sums which they must repay 
out of future profits or from investment 
by the owners of hard-to-get, take-a-chance 
venture capital. 


Merely to sustain our present national 
structure, more venture capital is needed 
than is now available. If we are to come 
anywhere near the goals which are so clear- 
ly before us, the existing supply must be 
multiplied many times. The wages of ven- 
ture capital are not high enough after the 
tax collector has taken his bite. We need 
an incentive program, a wage increase, for 
the forgotten man—the stockholder, owner 
and enterpriser. 


ELIMINATE THE DOUBLE TAX 


N order to provide this incentive, two 
dale must be made. First, elimin- 
ate the double tax on dividends by pro- 
viding that dividends in the stockholder’s 
hands shall be free from income-tax lia- 
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bility. The present practice is both inequit- 
able and unethical; but its greatest fault 
is that it stands squarely in the way of 
enlarged productive facilities, lower costs 
and prices, higher living standards, and 
continued full employment. Lifting that 
unfair burden will do more than any other 
single measure to promote widespread in- 
vestment and to bring new businesses into 
being. 


A major advantage of eliminating double 
taxation on dividends would be the reduc- 
tion of corporate debt and fixed charges, 
through the substitution of venture capital 
for bonds, loans, and other forms of debt. 
Since the effects of such debt are most ac- 
centuated in the downswing of the cycle, 
with a tendency to deepen and prolong the 
curve, government policy should be con- 
cerned even more with that factor than it 
is now with the inflationary effects of ex- 
panded credit. 


In 1947, dividends amounted to only 3.6 
per cent of national personal income. Year 
after year, only one-half to two-thirds of 
the dividends paid by corporations show up 
in dividend receipts reported by individuals 
for income-tax purposes. As a result, the 
government’s revenue from this source— 
probably less than one billion dollars in 
1947—is out of all proportion to the penal- 
ties on initiative and thrift, and therefore 
on the whole economy. Most proposals re- 
garding double taxation, aim only at re- 
duction; ‘many involve complicated calcu- 
lations and paper work. The only remedy 
is total elimination. 


TAXES VS. PROGRESS 


HE second step to end the dangerous 

drought of venture capital is to place 
a fixed, reasonable limitation on that por- 
tion of a man’s income which can be taken 
by the government in income taxes. At 
some X point, taxation on personal incomes 
begins seriously to undermine individual 
initiative. That X point will differ with 
different people as their reactions differ. 
But it might be generally agreed that a 
man deserves and should get at least half 
of the results of his efforts. 


- 


We know that our rate of progress de- 
pends absolutely on the amount of savings 
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we can accumulate and invest. But with 
the availability of venture capital already 
shrunken perhaps 75 per cent under what 
it was a generation ago, pena!ties, not in- 
ducements, are being offereu the 25 per 
cent that is left. 


Some will say that these two tax pro- 
posals are economically impeccable but po- 
litically impossible, that they smack too 
much of an attempt to shift tax burdens 
from the shoulders of the rich to those with 
less ability to pay. This is only one more 
item of misunderstanding in a long, long 
list of misconceptions of our economic sys- 
tem. 


There has been too much misrepresenta- 
tion and exaggeration of the wages paid to 
capital. The price which the American 
people paid for that mighty element in 
1947 was only 90 cents per week per capita. 
Those were the actual cash wages of ven- 
ture capital in a year in which the wages 
of labor were at a then all-time high. 


Not only George Gallup and Claude Rob- 
inson but also our own daily experience 
tell us how few understand the real nature 
of profits and the part profits have played 
in making America. How many of your 
employees, and ours—for that matter, how 
many stockholders—know that real wages 
in this country have multiplied eleven times 
in the hundred years since the Communist 
Manifesto was issued? How many of them 
realize that the primary agent in this pro- 
cess was the capital that furnished the 
tools that enabled American workers to out- 
produce the world, earn more and live bet- 
ter than workers anywhere else? 


If Property Rights Fall... . 


We have so long enjoyed what we have 
inherited from our fathers, that we forget 
just how valuable those things are to us. 
It has been said that we uphold property 
rights in the free enterprise system against 
human rights. I say that is a false state- 
ment. The right to property is only one of 
the human rights, and when that falls, all 
else falls with it. The abolition of property 
rights means an eventual*dictatorship. 

GEN. DWIGHT D. EISENHOWER, 
President of Columbia University 





PERSONNEL CHANGES in TRUST INSTITUTIONS 


ALABAMA 


Montgomery — 
First NATIONAL 
BANK announced 
the election of 
William C. Bow- 
man as chairman 
of the board and 
Walter W. Ken- 
nedy as president. 
A graduate of the 
University of 
Alabama and the 
Graduate School 
of Banking, 
American Bank- 
ers Association, 
Mr. Kennedy 
served as a lieutenant of Infantry in World 
War I and as a lieutenant colonel in the Army 
Air Corps in World War II. He was assistant 
trust officer of the First National Bank of 
Birmingham from 1929 to 1935; vice president 
and trust oificer of his present bank from 1935 
to 1943, when he was elected executive vice 
president. Mr. Kennedy is a member of the 
executive committee of the Trust Division, 
American Bankers Association. 


WALTER W. KENNEDY 


Mr. Bowman, president of the bank since 
1929, previously was vice president and trust 
officer since 1922. A past president of the 
Alabama Bankers Association, he served in the 
Mississippi State Senate from 1914 to 1918. 


CALIFORNIA 


Los Angeles—CALIFORNIA TRUST Co. elected 
F. J. Boulton an auditor. 


San Francisco—John J. Lutich has been 
elected an assistant secretary in the trust de- 
partment of AMERICAN TRUST Co. 


TRUST EXECUTIVE AVAILABLE 


Over 16 years experience in admin- 
istration and investment of trust 
funds. Several years as vice presi- 
dent in charge of trust department. 
Honor Princeton graduate. Desires 
position of responsibility and op- 
portunity. Married. Age 44. Salary 
open. 

Box S-10-7, Trusts AND EsTATEs. 


COLORADO 


Denver — W. 
Glenn McMahan 
has been elected 
assistant trust of- 
ficer of DENVER 
NATIONAL BANK. 
Mr. McMahan 
joined the bank 
as assistant trust 
auditor in 1929, 
and has since 
served as_ trust 
auditor, trust ad- 
ministrator, and 
chief clerk in 
charge of trust 
department per- 
sonnel and operations. In the latter capacity 
he helped to develop improved accounting pro- 
cedures, including a simplified, more efficient 
system of recording stock transfers. He studied 
accounting at the University of Denver, and 
law at Westminster Law School. 


W. GLENN McMAHAN 


FLORIDA 


Palm Beach—First NATIONAL BANK elected 
Walter D. Cameron vice president and trust 
officer. Mr. Cameron has been actively engaged 
in banking and trust work for over twenty-six 
years, including seven years with Irving Trust 
Co., New York, as trust officer and eleven years 
with the Paterson (N. J.) National Bank as 
president and trust officer. 


GEORGIA 


Atlanta—J. Allan Wilson was elected a trust 
officer of CITIZENS & SOUTHERN NATIONAL 
BANK. 


ILLINOIS 


Pontiac—H. E. Vogelsinger, president, and 
Louis Wolff, vice president, will spend part 
time in the new trust department of PONTIAC 
NATIONAL BANK. 


MASSACHUSETTS 


Boston — Roger B. Conant, vice president 
in charge of trust investments, BosToN SAFE 
Deposit & Trust Co., and Charles O. Merrill, 
assistant trust officer, have retired after more 
than 43 years of service with the company. 


MICHIGAN 


Flint—G£NESEE COUNTY SAVINGS BANK has 
appointed Kenneth E.. Haefele a trust officer. 


TRUSTS and ESTATES 
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Mr. Haefele has been with the Federal Reserve 
Bank, Detroit office, since 1944, prior to which 
he was employed seven years in the trust de- 
partment of Detroit Trust Co. He is a graduate 
of Rutgers University and the Detroit College 
of Law. 


NEW JERSEY 


Newark—Randolph H. Beardsley became an 
assistant trust officer with FIDELITY UNION 
Trust Co. 


NEW YORK 


New York—Henry J. Gertcher, Jr., has been 
appointed a vice president of NEW YORK TRUST 
Co., in charge of the corporate trust division. 
Joining the company in 1915, Mr. Gertcher was 
appointed secretary in 1941 and promoted to 
assistant vice president in 1946. 


Utica—First BANK & TrRusT Co. elected 
Harold Bodmer an assistant trust officer and 
William E. Richards an assistant treasurer. 
Mr. Bodmer fills the vacancy created when 
Robert Clarke resigned to enter business in 
Indiana. He is enrolled in the A.B.A. Graduate 
School of Banking, and has been with the bank 
22 years, chiefly on trust investments. Mr. 
Richards has served the bank 19 years in oper- 
ating departments. 


PENNSYLVANIA 


Philadelphia—GIRARD TrRuST Co. elected Har- 
ley L. Rankin a trust investments officer. 


Pittsburgh — The following changes have 
been at UNION NATIONAL BANK: in the trust 
department: Emerson Stilley appointed trust 
secretary; H. Mason Reed, William E. Pensom 
and George K. Leitch, assistant secretaries; 
N. Paul Jones, assistant real estate officer; 
Russell K. Zeiler, assistant auditor. Mr. Pen- 
som is in the corporate trust division. 


Uniontown—Edward Hamer has been elected 
to the presidency of SECOND NATIONAL BANK, 
succeeding the late Robert J. Arnett Mr. Hames 
has been with the bank since 1929, becoming 
assistant trust officer, assistant cashier and 
vice president. 


TENNESSEE 


Chattanooga—AMERICAN TRUST & BANKING 
Co. has nationalized and is doing business un- 
der the name of AMERICAN NATIONAL BANK & 
Trust Co., effective October 1. D. H. Griswold 
has resigned as president, his position being 
assumed by E. Y. Chapin, Jr. (son of the 
founder), who has been with the American 
Trust & Banking Co. since 1919 and for many 
years was vice president and trust officer. Mr. 
Griswold stated that.in view of his normal re- 
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tirement at an early date, he wished to have 
his successor take over at the time of the 
nationalization. 


TEXAS 


Houston—William S. Patton retired as vice 
president and trust officer of SouTH TEXAS 
COMMERCIAL NATIONAL BANK, a post held near- 
ly 27 years. 


VIRGINIA 


Lynchburg—Richard L. Howell, for several 
years an insurance executive here, has been 
appointed assistant trust officer of PEOPLES 
NATIONAL BANK. 


Trust Institution Briefs 


Los Angeles, 
Cal.—A. L. Lath- 
rop, vice  presi- 
ident, director, 
and head of the 
trust department 
of UNION BANK & 
TRUuUsT Co., is cele- 
brating his 30th 
anniversary with 
that institution. 
Mr. Lathrop be- 
came associated 
with the Bank in 
1918, organizing 
its trust depart- 
ment. He is past 
president of California Bankers Association 
and currently chairman of its committee on 
California State Bar and a member of its com- 
mittee on legislation and taxation; also past 
chairman of the Independent Bankers Associa- 
tion of the 12th Federal Reserve District, and 
is active in numerous charitable and civic af- 
fairs. Mr. Lathrop was just recently elected 
president of the Friends of the Colleges at 
Claremont. 

Hartford, Conn.—John D. Stout, Jr., trust 
officers of HARTFORD NATIONAL BANK & TRUST 
Co., has been elected president of the Greater 
Hartford Community Council. 

Windsor, Conn.—WINDsoR TRUST Co. has 
been admitted to membership in the Federal 
Reserve System. 

Centralia, Ill—A trust certificate has been 
issued to the Ciry NATIONAL BANK. 

Lexington, Ky.—H. L. Austin, vice president 
of SEcuRITY TrusT Co., has been elected state 
vice president of the trust division of Amer- 
ican Bankers Assn. 


A. L. LATHROP 





Bank Mergers 
MASSACHUSETTS 


Boston — Na- 
TIONAL ROCKLAND 
BANK and_ the 
WEBSTER & ATLAS 
NATIONAL BANK 
have approved 
consolidation of 
the two institu- 
tions to be known 
as ROCKLAND-AT- 
LAS NATION- 
AL BANK OF Bos- 
TON. It is planned 
that H. Frederick 
Hagemann, Jr., 
president of Na- 
tional Rockland, 
will be president and executive head of the con- 
solidated bank, and that Edward Motley, pres- 
ident of the Webster & Atlas National Bank, 
will become chairman. 


H. F. HAGEMANN, Jr. 


MICHIGAN 


Detroit—A con- 
solidation agree- 
ment between two 
strictly fiduciary 
companies has 
been _ submitted 
for stockholders’ 
approval on Octo- 
ber 20. The 
BANKERS TRUST 
COMPANY OF DE- 
TROIT and_ the 
EQUITABLE TRUST 
COMPANY, if ap- 
proval is obtain- 
ed, will join to 
form on Novem- 
ber 30 the new 
BANKERS - EQUIT- 
ABLE TRUST COM- 
PANY. Stock in 
the new company 
will be issued on 
the basis of one 
share for each 
share of Bankers 
Trust Company 
and one for five 
of Equitable 
Trust Company. 
Equitable share- 
holders will also 
receive for each 
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share of that company’s common stock one 
share of Equitable Mortgage Company which 
will take over those assets of Equitable Trust 
not acquired by the consolidated company. 


Otto G. Wismer will, as chairman of the 
board, be the chief executive officer. Oliver D. 
Marcks, president of Equitable, will be pres- 
ident of the new institution. John C. Cook, 
assistant to the president of Bankers Trust, 
will become executive vice president, and other 
principal officers will include Ralph Nixon, 
senior vice president; Nelson F. Adams, vice 
president and trust officer; Wilbur J. Danaher, 
secretary; Olin H. Wyman, treasurer; and 
Allen Crawford, William F. Crooke, Andrew 
F. Dowd, Hugh Lindenman, Harry Millard and 
John W. Sanders, vice presidents. 


MISSISSIPPI 


Jackson—DEPOSIT GUARANTY BANK & TRUST 
Co. has absorbed Bank of Clinton and estab- 
lished a branch at Clinton. 


NEW JERSEY 


Paterson—On October 19, First PATERSON 
NATIONAL BANK & TrRusT Co. and SECOND Na- 
TIONAL BANK will vote on a plan to consolidate 
the two banks. It is contemplated that F. Ray- 


mond Peterson will be designated chairman of 
the board and chief executive officer; Louis 
F. Sailer, vice chairman of the board; Benja- 
min P. Rial, president, and Ernest E. Blauvelt, 
senior vice president; other officers and per- 
sonnel to continue in virtually the same offices 
and positions they now hold. 


NEW YORK 


New York—TITLE GUARANTEE & TRUST CoO. 
has acquired the business of LAWYERS TITLE 
Corp. of New York through purchase of its en- 
tire capital stock from Kuhn, Loeb & Co. and 
C.I.T. Financial Corp. Herman Berniker, exe- 
cutive vice president and a member of the 
board of Lawyers Title, has been elected a 
vice president and trustee of the bank and will 
head its title insurance division. The library of 
title records of Lawyers Title, combined with 
that of Title Guarantee & Trust, will provide 
the most current and complete source of title 
information in the area. Bernard Townsend, 
president of Title Guarantee, points out 
that utilization of the latest records of either 
company will reduce current costs of title ex- 
amination, give prompter service to clients, and 
afford lowest possible rates. 
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TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


INCOME TAX 


Amounts improperly diverted by trustee — 
year in which reportable by beneficiary. In 1931 
trustee of a trust created in 1898 had in its 
hands, in addition to an invested fund, a piece 


of real property which it had taken in lieu of: 


foreclosing a mortgage held by it. Beginning 
in 1933 the real estate failed to earn its car- 
rying charges and trustee met them by using 
the income received from the investments. 
Furthermore, trustee had made certain illegal 
investments which had resulted in considerable 
loss of both principal and interest. Thus, from 
1933 to 1940 the taxpayer beneficiary received 
nothing from trustee. In 1939 trustee refunded 
$30,500 lost through illegal investments and 
also credited income and charged principal 
with the amount of the money taken from 
income to pay carrying charges. In 1940, tax- 


payer received from trustee his share of income 
arising from these adjustments, which he re- 
ported as income for that year. Subsequently 
he brought suit for refund. 


HELD: Refund granted. Amount thus re- 
ceived in 1940 was erroneously reported as in- 
come for that year. “The test of taxability to 
the beneficiary is not receipt of income but the 
present right to receive it.” In this case the 
beneficiaries had the right to receive the income 
year by year, as it accrued and was currently 
distributable to them. It was, therefore income 
to them at the time it was received -by trustee 
even though it was not actually distributed to 
them. Porter F. Cope and Henrietta B. Cope 
v. United States, U.S.D.C. E.D. Penn. Aug. 9. 


Transfer in trust not a sale—trust not tax- 
able on distributable income. Taxpayer’s father 
was forced to retire from business because of 
illness. If the business were sold, income from 
proceeds would be insufficient for his support. 
It was decided, therefore, to continue the oper- 
ation of the business through the son, to whom 
the business was transferred in trust. Under 
Trust Agreement, father was to receive 40% of 
het income or profit from the business regular- 
ly, and upon his death, said 40% was to be paid 
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and Practising Law Institute 


to the mother during her lifetime. Nothing was 
said in trust agreement respecting disposition 
of remaining 60% of the net income from bus- 
iness. However, in discussions prior to signing 
of Trust Indenture it was agreed that the 60% 
would be retained by the son. Father and son 
included the 40% and 60% respectively in 
their gross incomes for income tax purposes. 
Commissioner decided that the transfer in 
trust constituted a sale to son and that entire 
income was taxable to him. Then, apparently 
as a hedge, Commissioner recognized the trust 
but allowed as a deduction only the 40% paid 
to the father and the amount actually paid 
to the son. He disallowed a deduction for the 
amount left undistributed. 


HELD: Commissioner erred in both in- 
stances. In the first instance, transfer in trust 
was not a sale, and although the Trust Agree- 
ment did not specifically provide for distribu- 
tion of the income remaining after distribut- 
ing 40% to the father, it was intention of the 
parties that remaining 60% would be retained 
by the son. In the second instance, where in- 
come of a trust is distributable currently to 
beneficiaries, a deduction is allowed, under 
Section 162 (b) I.R.C., whether actually dis- 
tributed or not, provided such income is re- 
ported by the beneficiaries for income tax pur- 
poses. That requirement was met by the bene- 
ficiary here, the son. Sauers Trust v. Comm., 
T.C. Memo. Aug. 19. 


ESTATE TAX 


Bonus not part of decedent’s estate. For over 
25 years prior to his death decedent had been 
employed by same corporation, a family owned 
company in which he was neither a stock- 
holder nor director. There was never any writ- 
ten contract of employment between the de- 
cedent and corporation. During latter years he 
handled financial affairs of corporation as an 
executive. It was the practice of corporation to 
pay bonuses to its executive employees at end 
of years which had been profitable. For the 
year 1940 decedent received a bonus of $12,000, 
and $24,000 for each of years 1941, 1942 and 
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1943. Decedent died on August 22, 1944 and 
on December 27th of that year his estate re- 
ceived a check from corporation for $24,000 as 
additional compensation or bonus for services 
rendered by decedent prior to his death. Com- 
missioner determined that $24,000 was includ- 
ible in decedent’s gross estate and assessed a 
deficiency of $4,800. 


HELD: Bonus not includible in decedent’s 
gross estate. At the time of decedent’s death 
he had no interest in or claim to the bonus pay- 
ment, for the reason that there was no legal 
liability on the part of corporation to pay to 
decedent or his estate any bonus at all for 
1944. While the decedent might have expected 
that a bonus would be paid to him in 1944 be- 
cause of practice followed by corporation in 
previous years, there was no right or legal 
claim to such payment at time of decedent’s 
death as to which he had an interest subject 
to valuation. Estate of Jack Messing v. Comm., 
T. C. Memo. Aug. 18. 


Charitable bequest of remainder interest. 
Under decedent’s will two trusts were set up 
for the benefit of her two sisters with the 
remainder over to charitable institutions. Each 
trust amounted to about $29,000. The trust in- 
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strument provided that if in any one year the 
income of each trust should not equal $1,000, 
the deficiency might be made up out of prin- 
cipal of trust. It also gave the trustee power, 
in his discretion, to expend an additional 
amount from the principal for medical or hospi- 
tal expenses. Beneficiary of one of trusts was 
almost 77 years old, and other beneficiary al- 
most 74 years old at the date of decedent’s 
death. Commissioner disallowed the deduction 
from gross estate for bequests to charity for 
the reason that “the amount, if any, ultimately 
passing” to the charities was not ascertain- 
able. 


HELD: Remainder interest passing to char- 
ity incapable of valuation at date of death, 
hence, not deductible. If a decedent, by his 
will, sets up a standard by which the rights 
of the life tenant can be fixed in “definite 
terms of money” and under such a standard 
it appears, with reasonable certainty, that no 
charitable organization will be necessary, then 
the value of the remainder interest is ascer- 
tainable at the date of decedent’s death, and is, 
therefore, deductible. In the present case, how- 
ever, while power to invade the principal may 
have been limited by standards which were 
capable of being stated in “definite terms of 
money,” likelihood of exercise of that power, 
even thus limited, was not so remote as to be 
negligible, and therefore capable of being dis- 
regarded in valuing remainder interests. As a 
matter of fact, an actual invasion of principal 
had occurred in each of the two years follow- 
ing death of the decedent, thus giving rise to 
the probability that the invasion would con- 
tinue. Estate of Eunice M. Greene v. Comm., 
11 T.C. No. 31, Aug. 25. 


Closing agreement finality requires commis- 
sioner’s signature and secretary’s approval. 
In August 1937, executor of estate received 


a thirty-day letter from the Commissioner ad- 
vising of a proposed net deficiency of $363,000 
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in estate tax. This was based primarily on the 
inclusion in the gross estate of property trans- 
ferred prior to death. The executor made a com- 
promise settlement under which the deficiency 
was determined to be $223,000, and signed a 
waiver consenting to the immediate assessment 
of said amount. The tax was paid on January 
31, 1938, and on April 21, 1939, the Commis- 
sioner wrote to the executor stating, “Inas- 
much as the entire estate tax liability has been 
assessed the case is considered closed by the 
Bureau.” Subsequently, in 1941, the executor 
upon reconsidering what had been done de- 
cided that no part of the deficiency should have 
been paid and brought suit for refund, after 
the statue of limitations had run against the 
Government. District Court held that the prin- 
ciples of equity prohibit the plaintiff’s repu- 
diation of the settlement and the executor was 
estopped to maintain the action. 


HELD: Reversed. While the Government ac- 
cepted the compromise and considered the mat- 
ter closed, the agreement was not a final set- 
tlement. Under the Code, a closing agreement, 
if signed by the Commissioner or his designate, 
and approved by the Secretary, the Under 
Secretary, or an Assistant Secretary of the 
Treasury, is final and conclusive, and pre- 
cludes the reopening of the case as to matters 
agreed upon. In this case, neither the Com- 
missioner nor the Secretary of the Treasury 
attached their signature until after suit had 
been started. It was too late to give finality. Es- 
tate of E. R. Nichols v. U. S., CCA-2, Aug. 24. 


Trusts not created in contemplation of death. 
When decedent died in 1939, at age of 85, the 
value of certain trusts which he had created in 
1932 for benefit of his wife and sons, was in- 
cluded in his gross estate by Commissioner, as 
transfers made in contemplation of death. 
Commissioner also included trust created on 
December 19, 1934 to extent of the value of a 
trust created by decedent’s wife on December 
13, 1934, on the ground that they were re- 
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ciprocal trusts. Estate tax deficiency was as- 
sessed and paid, and suit for refund was then 
instituted in District Court. 


HELD: Granted. At time trust deeds were 
executed, decedent was in good health and 
remained so until shortly before his death. 
He came of a long-lived family, was physically 
and mentally energetic, and took care of his 
own financial affairs up to date of his death. 
He was also an ardent fisherman and as late 
as 1938 went on a fishing trip with one of his 
sons. All these things indicated that he had 
no premonition of an early death. While stand- 
ing alone this would not be sufficient to upset 
the Commissioner’s determination, it was es- 
tablished to satisfaction of the Court that de- 
cedent in creating the 1932 trusts was moti- 
vated by “purposes associated with life” rather 
than distribution of property in anticipation of 
death and this notwithstanding fact that. 
donees were natural and appropriate objects 
of his bounty. As to 1934 trust, it was found 
that neither decedent nor his wife ever indi- 
cated that trusts were made on the basis of a 
relation to each other. Mere coincidental simi- 
larity of date§ and terms was not sufficient to 
prove that there was any intended reciprocity 
in the two trusts. Warner D. Orvis v. Higgins, 
U.S.D.C. S.D., N. Y. June 14. 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


ARKANSAS: Phillip H. Loh—Attorney-at-Law, Morrilton 

CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 

IOWA: Paul F. Ahlers—Stipp, Perry, Bannister, Carpenter & Ahlers, Des Moines 
MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEW JERSEY: Samuel J. Foosaner—Counsellor-at-Law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 

PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 


Digests of cases from SOUTH CAROLINA and WEST VIRGINIA were reported 
by members of the staff. 


The complete roster of contributing legal editors appears in January and July. 


ACCOUNTING — Court — Reference of Is- 
sues Under Article 79 C. P. A. Allowed 


New York—Appellate Division, 1st Dept. 
Irving Trust Company v. Walton, N. Y. L. J., Sept. 27. 


This proceeding was brought under Article 
79 of the New York Civil Practite Act for an 
intermediate accounting and a construction of 
the trust agreement to determine the disposi- 
tion of the principal of the trust upon the death 
of the life beneficiary, now 82 years old. A 
referee was appointed. Sec. 1316 C.P.A. states 
that “no referee shall be appointed to examine 
and audit a trustee’s account, or to hear and 
report on or to determine any questions arising 
upon the settlement of such account where (a) 
a question of law exclusively is involved ***” 

HELD: The court acted properly in ap- 
pointing a referee. Sec. 1316 C.P.A. does not 
prevent appointment of a referee where, as 
here, the correctness of the accounting does not 
depend upon the construction. Furthermore, the 
question was not one of law exclusively and re- 
quired the taking of evidence in order to re- 
solve an ambiguity in the trust instrument. 


CLaims — Estate Not Subject to Action 
for Libel Contained in Will 


South Carolina—Supreme Court 
Carver v. Morrow, 48 S.E. (2d) 814. 


The question arose as to whether an action 
for damages for defamatory words in a will 
may be maintained against the estate. The 
lower court sustained defendants demurrer. 

HELD: Affirmed. No matter how serious a 
slander or libel may be the action for damages 
dies when the person who utters it dies. The 
executor is not the agent of the testator for 
the purposes of consummating a tort when 
publishing the contents of the will. He is acting 
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in an official capacity and has a duty to pro- 
bate the will. It is noted that in New York a 
libel survives the death of the publisher be- 
cause of statutory survival of tort claims. 
DISTRIBUTION -— Abatement Between 
Classes 


California—Supreme Court 

In re Buck’s Estate, 196 P. (2d) 769, affirming 82 A. 

CA. 706, Trusts and Estates 184 Feb. 1948. 

Testator gave 30,000 shares of his stock 
in a corporation to his six children, 5,000 shares 
and $30,000 to one Helen, and the balance to 
his wife. When he executed the will he had 
40,000 shares but subsequently gave 10,000 to 
his wife, leaving only 30,000 at time of death. 
Section 752 of the Probate Code provided that 
legacies to a spouse or to kindred shall abate 
only after abatement to the persons not related 
to testator. Upon the petition of the executor 
the court held that the bequests of stock were 
specific and that there was an ademption of the 
5,000 shares to Helen, who was unrelated to 
testator. 

HELD: Affirmed. Where there are bequests 
of the shares of a closely held corporation the 
non-public character of the shares is evidence 
of an intent to make a specific bequest. Ex- 
trinsic evidence showed that the corporation 
was of this type. There was no affirmative lan- 
guage that testator inténded to defeat the 
preference provided in Section 752. 


DISTRIBUTION — Bequest to Specified 
Number Construed As Bequest to Class 


Arkansas—Supreme Court 
Walker v. Case, 204 S.W. (2d) 543. 


Testator bequeathed specific sums of money 
“to my five grandchildren who are the children 
of my deceased daughter.” At the time of the 
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death of the testator instead of there being 
five grandchildren there were actually six. The 
trial court, in construing the will, held the be- 
quest to be a gift to the grandchildren as a 
class, and that it was the intention of the 
testator to bequeath specifically to each and all 
of the grandchildren. 

HELD: Affirmed. Testamentary bequest to 
five grandchildren identified as children of 
named predeceased daughter was a gift to the 
six children of named daughter as a class, and 
the incorrect statement as to their number 
would be disregarded and all coming within 
the class would take under the bequest. 


DISTRIBUTION — Federal Government 
May Not Take Property by Will 


California—District Court of Appeals 
Estate of Burnison, 87 A.C.A. 310, Aug. 18. 


Testator’s will gave all his property to the 
United States Government. Section 27, Probate 
Code, provides that “a testamentary disposition 
may be made to the state, to counties, to muni- 
cipal corporations,” etc. 

HELD: United States is not a qualified leg- 
atee under this statute and bequest is invalid. 

NOTE: This is an important decision upon a 
point never before adjudicated in California. 
It is to be hoped that the Supreme Court of 
California will grant a hearing so that the 
matter may be definitely settled. 


INSURANCE — Life — Beneficiary’s Estate 
Not Entitled to Insurance Proceeds 


United States Court of Appeals for the D. of C. 
Horning v. Lindsay, No. 9733, decided Aug. 30. 


Horning had an insurance policy in the 
amount of $5,000 payable on his death to “his 
wife *** if living; otherwise to his executors, 
administrators or assigns.” Mrs. Horning died 
in November 1945. The insured lived some 16 
months thereafter and died without changing 
the beneficiary clause. The insured’s executors 
claimed the proceeds of the policy on the theory 
that, as the beneficiary was not living when her 
husband died, they were the designated bene- 
ficiaries. The administratrix of the beneficiary’s 
estate also claimed’ the proceeds on the basis 
of the District of Columbia statute which pro- 
vides that the beneficiary of a policy or his 
executors or administrators are entitled to its 
proceeds against the representatives of the 
insured where the beneficiary predeceases the 
insured (District of Columbia Code 1940, Title 
35, Section 716, 48 Stat., 1175, c. 672, Section 
16, c. V.). ‘The District Court awarded sum- 
mary judgment to the beneficiary’s administra- 
trix. 
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HELD: Reversed. The statute does not apply 
in the present case as the wife was not desig- 
nated unconditionally as the beneficiary. She 
was not the “lawful beneficiary” within the 
meaning of the statute as she died prior to the 
insured and so never became the beneficiary 
and, accordingly, the designation of the in- 
sured’s executors as beneficiaries became ef- 
fective. 


INVESTMENTS — Exculpatory Clauses do 
not Excuse Self Dealing and Careless In- 
vestment by Trustees 


New Jersey—Court of Chancery 
Liberty Title and Trust Co. v. Plews, 60 A. (2d) 630. 


Detedent created a testamentary trust, in 
which it was provided that the executors or 
trustees shall not be “liable for any deprecia- 
tion in the value of any of my investments,” 
granting them power “to retain any invest- 
ments I may have at my death” and to invest 
in securities without limitation to legal in- 
vestments.” 

The intermediate accounting by the trustee 
was allowed and confirmed in 1932. On the final 
accounting in 1944, exceptions were urged on 
the grounds that the trustees made unlawful 
and improper investments, improperly retained 
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investments, improperly managed investments, 
failed to provide diversification and were guilty 
of self dealing. The trustee defendants plead 
exoneration of liability under the terms of the 
will, res adjudicata by reason of the inter- 
mediate decree, and estoppel of exceptants by 
acquiescence in intermediate accounting con- 
firmation. 


HELD: Exculpatory clauses do not con- 
template or excuse retention of testator’s in- 
vestments or the making of investments with 
blind disregard to the consequences. Specially 
conferred powers must be exercised within the 
sound discretion of the trustee, and with due 
regard to their peculiar knowledge and ability. 
Excessive mortgages in amounts contrary to 
institutional practice and to statute, retention 
of speculative investments, carelessness with 
respect to investments in non-legals, are such 
breaches of fiduciary obligation as will im- 
pose personal liability. The corporate trustee 
representing itself as an expert in handling 
trust accounts, “the manner in which invest- 
ments were handled must be viewed and as- 
sayed in the light of such superior ability.” 

In the absence of fraud, the confirmation of 
the intermediate accounting was res adjudi- 
cata, but only as to those alleged irregularities, 
apparent upon the face of the accounts and of 
which the exceptants could have become ap- 
prised by proper observation. Since the in- 
vestments with respect to which the complaint 
was directed were made prior to the inter- 
mediate accounting, the exceptants are now 
precluded from objecting to lack of diversifi- 
cation. Since, however, a holding of invest- 
ments is tantamount to making new invest- 
ments, the trustees are liable for improper 
retention of speculative investments after the 
time of the intermediate accounting. 

In no event do exoneration clauses permit 
self dealing by the trustee. The trustee, by 
writing title policies in its individual capacity 
on mortgages placed out of trust funds, created 
in itself an interest adverse to the trust and 
is liable for any loss in such investments. 


LivinG TRusTs — Power to Revoke By 
Settlor Denied 


New York—Court of Appeals 
Richardson v. Richardson, N. Y. L. J., Sept. 13. 


The settlor reserved the income to herself 
for life and a power to appoint the principal 
by will, and in default of such appointment 
the principal was directed to be paid to her 
mother, but if her mother be not living at the 
settlor’s death, to such persons as would be 
entitled to the same under the intestate laws 
of New York. The settlor’s mother died in 
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1943. The settlor had infant children but sought 
to revoke the trust by her own act under Sec- 
tion 23 of the New York Personal Property 
Law, which provides: 

“Upon the written consent of all the persons 
beneficially interested in a trust in personal 


‘ property or any part thereof heretofore or 


hereafter created, the creator of such trust may 
revoke the same as to the whole or such part 
thereof, and thereupon the estate of the trustee 
shall cease in the whole or such part thereof.” 


HELD: The settlor created remainders, not 
a reversion, and cannot revoke the trust by her 
own act. The doctrine of “worthier title” still 
persists in New York, at least as a rule of 
construction if not as a rule of property to 
the extent that “to transform into a remainder 
what would ordinarily be a reversion the in- 
tention to work the transformation must be 
clearly expressed.” 

But settloy’s intention to create a remainder 
in her next of kin was evidenced by the fact 
that she (1) made a full and formal disposition 
of the principal of the trust, (2) did not re- 
serve the power to grant or assign an interest 
in the trust property during her lifetime, (3) 
surrendered all control over the trust property 
except the power to make testamentary dis- 
position thereof and to appoint a substituted 
trustee and (4) did not provide for a return of 
any principal to herself during her lifetime. 


LivING TRusts — Termination Denied 
Where Contingent Interests Not Joined 


Pennsylvania—Supreme Court 
Africa Estate, 359 Pa. 567. 


Testator gave her residuary estate to a 
trustee to pay the net income to three named 
grandchildren until the youngest attained age 
thirty, and in event of the death of any prior 
to that time “without leaving issue surviving,” 
the survivors or survivor was to inherit the 
decedent’s share. One grandchild died, and 
the younger of the two survivors had not 
reached thirty. The survivors petitioned to 
terminate the trust, but the lower court dis- 
missed the petition. The petitioners appealed. 


HELD: Affirmed. While a trust to pay in- 
come to a beneficiary until he reaches an age 
beyond twenty-one years and then to pay him 
the principal is void as an illegal restraint on 
alienation, nevertheless, where there is a gift 
over in the event of the death of the beneficiary 
before reaching the designated age, the ele- 
ment of time does not relate to payment, but 
is a contingency annexed to the gift itself. 
Here, if a grandchild dies with issue, there is 
an implied gift to the issue, and, therefore, 
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the issue, born and to be born, presently have 
contingent interests. Since all persons having 
an interest have not joined or cannot be now 
ascertained, the trust cannot be terminated. 


REAL PROPERTY — Foreclosure — Trus- 
tees Represent Contingent Remainder- 
man Until Ascertained 


Iowa—Supreme Court 

Lincoln Joint Stock Land Bank v. Mitchell, 33 N.W. 

(2d) 388. 

Plaintiff foreclosed a mortgage upon real 
estate after the death of testatrix naming the 
executor, trustees and three children of de- 
cedent as defendants. After deed issued plain- 
tiff by supplemental proceedings brought in 
the grandchildren of the decedent as individual 
defendants, the grandchildren being children 
of the three children of testatrix who were 
defendants in the original proceeding. Under 
the applicable provisions of testatrix’s will, the 
property was left to her three children (de- 
fendants in the original action) in trust for 
the purpose of paying to such children such 
amounts as the trustees in their judgment 
might deem necessary for the maintenance, con- 
venience and comfort. “Six months after the 
death of such child, said trustees shall pay to 
his or her legal heirs, per stirpes, all money 
and property in their possession unexpended 
‘under this trust.” 

The question was whether the defendant 
grandchildren had a right to redeem from the 
sale on foreclosure. 

HELD: The trustees were the only necessary 
parties. The phrase “legal heirs” meant those 
who would take under the statute relative to 
testatrix’s succession and constituted the 
grandchildren contingent remaindermen only, 
so they had no right to redeem from the fore- 
closure. Until the remaindermen are ascer- 
tained the title abides in the trustees for the 
benefit of the contingent remaindermen as well 
as for the life beneficiaries. 


SucCEssoR Fipuciary — Access to Safe 
Deposit Box of Trustee Denied 


Minnesota—Supreme Court 
Kohlsaat v. First National Bk. of St. Paul, July 2. 


The defendant bank leased a safe deposit 
box to X under an agreement which provided 
“the relation *** is that of landlord and ten- 
ant. *** No one shall have access to said safe 
except the renter *** or, in case of the death 

*** his legal representatives ***.” X died in 
Illinois, her will describing the contents of the 
box as assets belonging to the trust under the 
will of Y of which X was trustee and naming 
the plaintiff as successor trustee. The plaintiff 
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was duly appointed as such trustee. X’s will 
was never offered or admitted to probate. At 
no time prior to the death of X was the de- 
fendant bank advised that the contents of the 
box belonged to the trust under Y’s will, and 
nothing ever disclosed to defendant that X in 
renting the box was acting other than in her 
individual capacity. 


An examination of the box by the County 
Treasurer and the inventory of its contents 
disclosed that a number of the securities were 
registered in the name of X while others were 
in the name of Y and Y’s estate. Plaintiff re- 
quested permission to open the box and remove 
the property therein on the claim that such 
property formed a part of the principal of the 
trust. The bank refused stating that it was 
ready to permit access by the representative 
of X’s estate. Plaintiff notified defendant that 
she would hold it liable for any damages sus- 
tained by reason of ‘her inability to obtain pos- 
session and sell unauthorized securities. Plain- 
tiff then sued defendant and the trial court 
found that title to the contents of the box 
was in plaintiff and ordered judgment against’ 
the defendant for delivery thereof and for 
damages for defendant’s wrongful detention 
of the property. 
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HELD: Reversed. At no time did defendant 
violate its terms under lease. Defendant had 
no authority after the renter’s death to sur- 
render possession of the contents of the box 
to anyone other than the parties designated in 
such agreement. The defendant at no time was 
in actual possession of the contents of the box 
so as to subject it to liability for the delivery 
of possession in a suit in replevin. 


TAXATION — Estate & Inheritance — 
Joint Savings Bonds Included at Full 
Value 


Pennsylvania—Supreme Court 
Myers Estate, 359 Pa. 577. 


Decedent, a year before his accidental death, 
purchased with his own funds $21,500 par value 
United States Savings bonds, Series E and 
G, and registered them payable to himself or 
his sister. At his death, the bonds were found 
in a safe deposit box rented jointly by de- 
cedent and his mother. The Commonwealth in- 
cluded the bonds at their redemption value in 
decedent’s gross estate for inheritance tax 
purposes, which action was sustained by the 
lower Court, and the sister appealed. Appel- 
lant contended that by virtue of the Treasury 
regulations, the bonds were payable to her as 
survivor and that the registration was the 
equivalent of a gift in joint tenancy with right 
of survivorship. Therefore, under the express 
provisions of the inheritance tax act (72 P.S. 
2301) referring to joint tenancies, only one- 
half of the redemption value was includible in 
the decedent’s gross estate. 


HELD: Affirmed. The gift was not com- 
pleted because decedent had not irrevocably 
parted with possession and enjoyment of the 
bonds in his lifetime, but held exclusive pos- 
session of them. Appellant’s possession and en- 
joyment were postponed until donor’s death, 
since no previous access to them was made 
available to her. The Court distinguished the 
case from a recent case in which the decedent 
contributed to the deposits in joint savings and 
checking accounts and only one-half of the ac- 
counts was included in the decedent’s gross 
estate. 


TAXATION — Estate and Inheritance — 
Right of State to Defer Final Assessment 


Pennsylvania—Supreme Court 
Reynolds Estate, 359 Pa. 616. 


Testator bequeathed tax free legacies and 
the residue in trust for his widow for life with 
power to consume, and the remainder to col- 
lateral relatives. The tax rate was 10 per cent 
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on the legacies and the remainder interests, 
reserving the right to tax appropriately distri- 
bution made at the death of the widow to col- 
lateral heirs, and 2 per cent on the life estate 
and any part consumed by the widow. The 
widow died fourteen months later without hav- 
ing consumed any principal. At the time of 
her death, the value of the residue was sub- 
stantially above the value at testator’s death. 
Prior to the widow’s death, the Commonwealth 
had valued the entire estate and had assessed 
tax on the legacies at 10 per cent and on the 
widow’s life interest, based on her expectancy, 
at 2 per cent. When the widow died, a re- 
assessment was made, which included the tax 
on the legacies at 10 per cent, on the widow’s 
life interest at 2 per cent, and on the residue 
passing to collaterals at 10 per cent of its 
value at the widow’s death, and credit was 
given for the prior payment on account. The 
lower Court sustained exceptions to this as- 
sessment on the ground the the original as- 
sessment was conclusive, and the Common- 
wealth appealed. 


HELD: Reversed. When the taxing author- 
ities are unable to ascertain until the death 
of the life tenant what portion of the estate 
is subject to a 2 per cent or to a 10 per cent 
tax, their express reservation to determine the 
tax at the death of the life tenant preserves 
the authority to make a reassessment at the life- 
tenant’s death. The value of the life estate 
was properly determined by her expectancy as 
of the date of testator’s death, and not by the 
actual period of her life, and the value of the 
remainder interest was properly determined as 
of the time the right to possession accrued. 


WILLs — Construction — Income with 
Right to Consume Principal Does Not 
Create Fee 


Pennsylvania—Supreme Court 
Johnson Estate, 359 Pa. 645. 


Testator’ gave the residue of his estate to 
his wife in trust to collect and use the income 
and as much of the principal as she and testa- 
tor’s children needed, and appointed his wife 
guardian of the children. Certain bequests were 
made if he and his wife died at the same time. 
In the next sentence in the same paragraph, 
he gave his residuary estate to his children 
payable at age twenty-four. At the end he ap- 
pointed his wife and a bank executors and 
trustees of his will. After the executors ac- 
counted, the bank resigned as trustee and the 
residuary estate was awarded to the widow 
as sole trustee in 1919. In 1945, the widow 
transferred stock she held as trustee under 
the will to herself as trustee under an inter 
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vivos deed which she had created. The trustees 
under a deed of trust of one of testator’s chil- 
dren, the principal of which was composed of 
interest the child had under testator’s will, 
sought to set aside the transfer. The lower 
court enjoined the transfer. 


HELD: Affirmed. Testator did not intend 
his wife to have an absolute fee, but restricted 
her estate to a legal life estate with power to 
consume, and as such she did not have unre- 
stricted power to devise or dispose of the un- 
consumed portion other than in accordance with 
the testator’s will. The intention to establish a 
trust -is not negatived by the fact that the 
residuary gift to the children is in paragraph 
beginning with the common disaster clause, as 
the gift to the children was not expressly made 
contingent upon a common disaster. 


WILLs — Construction — Trust Property 
Distributed by Executor 


Iowa—Supreme Court 
Aultman v. Myers, 33 N.W. (2d) 400. 


Testatrix in her will made bequests of $1,000 
each to the plaintiffs and to other parties. She 
directed that her farm be. sold-and after pay- 
ment of two charitable specific bequests from 
the sale proceeds, that the remainder be equally 
divided between three charities. Plaintiffs were 
equal residuary legatees and the defendant, 
Meyers, was named as executor. Subsequently, 
testatrix transferred the farm and certain per- 
sonal property to a bank, as trustee, for man- 
agement, the income and any part of the prin- 
cipal needed to be paid to the donor as long 
as she shail live reserving to the donor the 
right to revoke the trust at any time during her 
lifetime. “Upon the death of the donor the 
property of this trust estate remaining shall 
be divided and distributed as directed by the 
will of donor herein now made and executed.” 
The question was whether the trustee or the 
executor should take charge of the trust prop- 
erty for the purpose of distribution after testa- 
trix’s death. | 


HELD: The quoted direction in the trust in- 
strument was intended by the donor to desig- 
nate not only the beneficiaries and their shares, 
but also to provide that the executor of her es- 
tate, and not the trustees, should make the 
distribution. The trustee not being authorized 
to attend to burial, or to pay debts, claims 
against her estate and costs of administration 
and as the shares of the beneficiaries under 
the will could only be determined after the 
debts of the decedent and claims against her 
estate were filed and allowed, the proper forum 
in which to attend to these matters was in 
probate. 
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WILLs — Probate — Agreement Releasing 
Property Rights but Silent as to Will 
Does not Revoke Will 


West Virginia—Supreme Court 
Swann v. Swann, 48 S.E. (2d) 425. 


After marital difficulties, decedent and his 
wife separated, executing an agreement 
whereby for certain sums the wife released all 
her interest in decedent’s property, right to 
dower and right to inherit. Several years be- 
fore this decedent had executed a will wherein 
he left all his property to his wife. Proceed- 
ing was brought by his heirs to set aside the 
probate of the will by the wife. 


HELD: Decree declining relief affirmed. In 
absence of statutory revocation, an agree- 
ment releasing rights in property which does 
not specifically mention the will does not re- 
voke such will. The right under the will arises 
upon death and could not be considered, with- 
out specific reference, as a right existing at 
time of the agreement. 


Wits — Probate — Parol Contract to 
Execute a Will May Be Enforced 


Arkansas—Supreme Court 
Crews v. Crews, 207 S.W. (2d) 606. 


A wife who had acquired real estate jointly 
with her husband conveyed her interest in the 
same to her husband on the oral agreement 
that he would devise the property to her. Hus- 
band died without executing a will. This case 
arose by the wife suing the step-children and 
heirs-at-law of the husband in Chancery for 
the oral contract. Lower Court ruled in favor 
of the wife and invested title of the land in 
her. 


HELD: Affirmed. A Contract to execute a 
will may be enforced in equity where such con- 
tract is founded on a valid consideration and 
duly performed. Where property owned by 
both parties was conveyed to husband by wife 
under oral contract that husband would de- 
mise property to her, such contract could be 
enforced. 


WILLs — Probate — Provision Destroying 
Devises Because of Contest by One De- 
visee Upheld 


New Jersey—Court of Chancery 
Apler v. Apler, 60 A. (2d) 880. 


Testator left his real estate to seven of his 
eight children and to the issue of the eighth, 
who was named Goldye. His daughter Theresa 
was named executrix. The Tenth Article of the 
will provided that should any of testator’s chil- 
dren or grandchildren institute or maintain 
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proceedings to invalidate the will or effect a dis- 
position other than as provided then the de- 
vises are deemed forfeited for all except the 
executrix, regardless of whether the devisee 
participated, unless otherwise ordered by the 
executrix, and the shares shall go to the exe- 
cutrix. Goldye filed a caveat against the pro- 
bate of the will shortly before this action was 
brought by a son to set aside a transfer of 
property from the testator to Theresa by deed. 
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Theresa contended that the plaintiff son had no 
interest because of the forfeiture brought 
about in contesting the will. 


HELD: Theresa upheld. The intent of the 
testator was quite clear in that he did not 
want any contest at all. Such conditions sub- 
sequent are not contrary to public policy. The 
testator has the right to exclude all relatives 
from sharing in his estate. The condition is 
also binding upon the infant grandchildren. 
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of New York 


Capital Funds, $365,000,000 
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